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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004. The standards have also been incorporated into the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined — Phase 1 and Phase 2 — reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once adopted by the Global Forum.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in Estonia. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information (EOI) partners. While Estonia has a developed legal and regulatory framework, the report identifies a number of areas where Estonia could improve its legal infrastructure to more effectively implement the international standard. The report includes recommendations to address these shortcomings.

2. Estonia is a small European country with a diverse economy, mainly based on services (including transport) and industry. Despite the successful monetary reform, banking activities and the local financial sector are very small. Finland and Sweden are the most important trade partners and investors. Estonia became an European Union Member State in 2004 and recently joined the OECD at the end of 2010. Since January 2011, the official currency in Estonia is the Euro.

3. Estonia has an extensive treaty network of 49 double tax conventions (DTCs) that allows for exchange of information for tax purposes with all relevant partners. Estonia has also initialled five other DTCs and two protocols. These DTCs generally meet the international standard, but the identified shortcomings in Estonia’s domestic legislation mean that in some cases Estonia will not be able to comply fully with the DTCs’ terms. In addition to its treaty network, Estonia is also able to exchange information with other EU Member States based on EU legislation. Estonia has not refused to enter into an exchange of information agreement with any Global Forum member.

4. As regards availability of relevant information, Estonia’s legislation generally meets the international standard. There are consistent disclosure obligations imposed directly on all legal persons (including companies, partnerships, commercial associations and foundations) to retain certain ownership, identity, accounting and banking information, and in many instances to provide that information to public authorities. This is complemented by obligations imposed under Estonia’s anti-money laundering framework applicable to credit and financial institutions, as well as service providers (including notaries, auditors, accountants and attorneys-at-law), creating a second layer of requirements to capture relevant information. Under Estonian law, it is possible to hold securities under a nominee account, but nominees are required to maintain records on the identity of the legal owners of the securities. Bearer shares are not allowed in Estonia.

5. The obligations imposed in respect of accounting records are satisfactory, with sufficient specificity in respect of the precise information to be maintained. All legal persons are required to keep accounting records and underlying documents for at least seven years, whereas credit and financial institutions and other relevant service providers are required to maintain transaction records for at least five years after the end of a contractual relationship with a client.

6. In respect of access to information, Estonia’s competent authority — the Tax and Customs Board — is vested with broad powers to gather relevant information for civil and criminal tax purposes, complemented by powers to obtain oral and written information from a taxable person or third party, search premises, seize information and inspect property. No special procedures, court order or consent from other authorities are required. Enforcement of these provisions is secured by the existence of significant penalties for non-compliance. No domestic interest requirement exists for Estonia’s competent authority to exercise their information gathering powers.

7. However, a noteworthy shortcoming has been identified in respect of the Estonian competent authority’s access powers. Even though domestic secrecy provisions are overridden by DTCs, the conditions for accessing banking information are more restrictive than the international standard in respect of establishing the identity of the subject of an EOI request. Estonia has advised that it is not their administrative practice to restrict the access and exchange of bank information through this requirement and that it has in fact engaged in information exchange through its EOI arrangements without these restrictions. It is recommended that Estonia amends its legal framework to fully comply with the international standard. This issue should be given additional scrutiny during the Phase 2 Peer Review of Estonia, which, given these special circumstances, can take place as scheduled.

8. Recommendations have been made in respect of identified deficiencies. Estonia’s response to the recommendations in this report, as well as the application of the legal framework to the practices of its competent authority will be considered in detail in the Phase 2 Peer Review of Estonia which is scheduled for the first half of 2013.




Introduction


Information and methodology used for the peer review of Estonia

9. The assessment of the legal and regulatory framework of Estonia was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange of information mechanisms in force or effect as at January 2011, other materials supplied by Estonia, and information supplied by partner jurisdictions.

10. The Terms of Reference break down the standards of transparency and exchange of information into ten essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Estonia’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element, a determination is made that either (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations on how certain aspects of the system could be strengthened. A summary of the findings against those elements is set out on pages 45-46 of this report.

11. The assessment was conducted by a team which consisted of two assessors: Dr. Katja Gey, Coordinator for International Negotiations in Financial and Tax Matters, Government of the Principality of Liechtenstein, and Mr. Süleyman Hayri Balci, Acting Head of Group, Ministry of Finance of Turkey; and two representatives of the Global Forum Secretariat: Mrs. Renata Fontana and Mr. Guozhi Foo. The assessment team examined the legal and regulatory framework for transparency and exchange of information and relevant exchange of information mechanisms in Estonia.




Overview of Estonia


Governance and economic context

12. The Republic of Estonia is a state in the Baltic Region of Northern Europe. The territory of Estonia covers 45 227 km2 and it is bordered by the Gulf of Finland (north), the Baltic Sea (west), Latvia (south) and the Russian Federation (east). The sole official language, Estonian, is closely related to Finnish. After many years under the Soviet Union’s control, Estonia regained its independence in 1991. It has since embarked on a rapid programme of social and economic reform. Estonia was amongst a group of ten countries which were incorporated into the European Union in 2004, becoming one of the 27 EU Member States.1 Estonia is a democratic parliamentary republic and is divided into fifteen counties. The capital and largest city is Tallinn. With a population of only 1.34 million, Estonia is one of the least-populous members of the European Union.

13. The Estonian economy is diverse: more than 67% of the Estonian GDP is derived from the service sectors (including transport), industrial sectors yield over 28% and primary branches (including agriculture) approximately 5.5% of the overall output. Finland and Sweden are the most important trade partners and investors. Since January 2011, the official currency in Estonia is the Euro. The successful monetary reform also meant swift changes in banking and in the financial sector as a whole; the local financial sector is nevertheless very small.




General information on the legal system and taxation system

14. Estonia’s legal system is based on the Continental European civil law model and has been influenced by the German legal system. Unlike common law countries, Estonia has detailed codifications and issues are solved according to the codifications. Estonian law is basically divided into (i) private law, consisting of civil law and commercial law, and (ii) public law, consisting of international law, constitutional law, administrative law, criminal law, financial law and procedural law. The hierarchy of laws stands as follows: (i) EU law; (ii) the Estonian Constitution; (iii) international law; (iv) laws enacted by Parliament; (v) administrative regulations adopted by the executive branch including local governments; and (vi) administrative decisions made by the executive branch including local governments.

15. The Estonian tax system is mainly based on the Taxation Act which establishes requirements for tax and administrative acts, rights, duties and liabilities of taxpayers, withholding agents, guarantors and tax authorities. It also sets procedures for resolution of tax disputes and main definitions used in all tax acts. The tax authority for state taxes in Estonia is the Tax and Customs Board which is a government agency operating within the area of government of the Ministry of Finance. Local governments have the authority to impose local taxes, but effectively only few municipalities have introduced local taxes.

16. The Estonian state taxes are: income tax (21% flat rate for individuals and companies, resident or non-resident of Estonia), social tax, land tax, gambling tax, value added tax, customs duty, excise duties and heavy goods vehicle tax. In Estonia, a conceptual difference compared to more traditional income tax systems is that instead of taxing the profit of resident corporations and registered permanent establishments upon accrual, profit distributions (as well as transactions that can be treated as hidden distribution of profits) are taxed. As a result, income tax shifts from earned profits to distributed profits. Unemployment insurance contributions and contributions to mandatory funded pension are technically not taxes but are administered as such. The local taxes imposed by a few rural municipalities or city councils in their administrative territory are:...
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