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Foreword

Since 2006, the ADB/OECD Anti-Corruption Initiative for Asia and the Pacific has conducted Thematic Reviews of specific areas of its members’ anti-corruption efforts. Through the Reviews, the Initiative’s Steering Group takes stock of each member’s efforts, identifies challenges that have been encountered, and proposes recommendations for a way forward in order to overcome these difficulties. The reviews also identify cross-country trends and common obstacles, which in turn allow the Initiative to tailor its capacity building activities to address these challenges. The first Thematic Review in 2006 focused on members’ anti-corruption efforts in public procurement. A second Review in 2007 looked at extradition, mutual legal assistance and asset recovery in corruption cases.




In 2008, the Initiative chose the criminalisation of bribery as the topic for its third Thematic Review. Criminalisation is a key component of all international anti-corruption instruments, such as the Initiative’s Anti-Corruption Action Plan for Asia and the Pacific; the United Nations’ Convention against Corruption (UNCAC); and the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (Anti-Bribery Convention). The Thematic Review aims to improve members’ efforts in this area and thus strengthen their fight against corruption.




This Thematic Review Report was prepared by William Loo and Melissa Khemani, with comments by Christine Uriarte, at the Anti-Corruption Division, Directorate for Financial and Enterprises Affairs, OECD. The Report was then adopted by the Initiative’s Steering Group in September 2010. The findings, interpretations, and conclusions expressed in this report do not necessarily represent the views of ADB’s Board and members or those of the OECD and its member countries. ADB and OECD do not guarantee the accuracy of the data included in this publication and accept no responsibility whatsoever for the consequences of their use. The term “country” in this report refers also to territories and areas; the designations employed and the presentation of the material do not imply the expression of any opinion whatsoever concerning the legal status of any country or territory on the part of ADB’s Board and members, and the OECD and its member countries. While all reasonable care has been taken in preparing the report, the information presented may not be complete or current.
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Executive Summary

Criminalisation is a key component of a comprehensive anti-corruption strategy and a vital complement to other efforts such as corruption-prevention and detection. Criminalisation thus figures prominently in international anti-corruption instruments such as the Initiative’s Anti-Corruption Action Plan, the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (OECD Anti-Bribery Convention) and the UN Convention against Corruption. The purpose of this Thematic Review is to analyse the criminal legal and enforcement framework for fighting bribery among the Initiative’s members and to provide suggestions for improvement. The exercise covers the offences of bribery of domestic and foreign public officials by natural and legal persons, as well as aspects of investigating, enforcing and sanctioning these offences.




All of the Initiative’s members have criminalised bribery of its own officials (i.e. domestic bribery) to some degree, but these offences raise several issues. In some cases, the problem is over-criminalisation. Several jurisdictions have multiple and overlapping domestic bribery offences, often with inconsistent terminology, which could result in uncertain interpretation. Multiple offences might also cover a single act of bribery, casting doubt over which offence(s) should apply.




Other deficiencies found in domestic bribery offences are often more subtle. Many offences fail to cover the requisite modes of committing bribery (“giving”, “offering”, “promising”, “accepting” and “soliciting” a bribe). Some do not expressly cover bribery through intermediaries or bribery for the benefit of third party beneficiaries, both of which are common modus operandi. There are also offences that do not clearly cover cases in which a person bribes an official in order that the official acts outside his/her official competence. These deficiencies could lead to significant loopholes in bribery offences.




An especially complex problem is the definition of a public official. International standards require a broad definition. Bribery offences must cover bribery of persons holding a legislative, executive, administrative or judicial office; persons exercising a public function or providing a public service; and persons defined as a “public official” in a jurisdiction’s domestic law. Few members of the Initiative clearly meet these criteria through unambiguous legislative language. Some jurisdictions enumerate the specific officials that are covered, which makes it difficult to ensure that all persons required under international standards are included. It is clear, however, that some jurisdictions fail to cover certain types of officials, such as legislators, judges, and officials in local governments. Another common deficiency is the omission of persons who perform public functions for a public agency or public enterprise.




An effective bribery offence must also cover a broad range of bribes. The legislation of the Initiative’s members largely covers non-monetary bribes such as trips and memberships. It is less certain whether the definition of a bribe is affected by factors such as the value of the advantage, its results, the perceptions of local custom, the tolerance by local authorities, the alleged necessity of the bribe, or whether the briber is the best-qualified bidder. The bribery offences of the Initiative’s members are usually silent on these matters. In some cases, courts have excluded some of these factors from the definition of a bribe. Nevertheless, there are also some jurisdictions that clearly allow bribes that are tolerated by social customs or bribes of small value in certain circumstances.




The Initiative’s members also provide several defences to bribery, some of which might not be acceptable under international standards. In a few jurisdictions, coercion or extortion is a defence to active bribery. Facilitation payments is a more common defence for active foreign bribery than domestic bribery. Several jurisdictions provide a defence of “effective regret” which exonerates bribers who voluntarily report the crime to the authorities. The specific requirements of the defence, however, vary among jurisdictions. Some jurisdictions allow a public official to accept an advantage with the consent of his/her employer or principal, or if there is “lawful authority” or “reasonable excuse”.




For bribery of foreign public officials, the problem is not over but under-criminalisation. Only 6 of 28 members of the Initiative have enacted specific foreign bribery offences. Three of these members are Parties to the OECD Anti-Bribery Convention, which focuses specifically on foreign bribery. Two additional members rely on an interpretation of a “corruption of agents” offence to cover foreign bribery. In dealing with foreign bribery, Asia-Pacific countries should bear in mind the experience under the OECD Anti-Bribery Convention. All 38 parties to the Convention have implemented the Convention by amending their domestic bribery offence to expressly cover foreign officials, or by creating new, standalone foreign bribery offences. Asia-Pacific countries would be well-advised to take the same approach rather than rely upon interpretations of preexisting legislation.

Another area of significant deficiency is the liability of legal persons for domestic and foreign bribery. International standards now clearly require countries to impose adequate criminal, civil or administrative sanctions against legal persons for bribery. Just over half of the Initiative’s members reported that they have, in theory, the legal means to do so. Even more problematic is the imposition of liability in practice. Asia-Pacific has seen few, if any, prosecutions or convictions of legal persons for bribery of public officials. The absence of cases is likely due to inadequate or outdated legal frameworks, insufficient expertise in corporate prosecutions, and/or a deliberate policy to prosecute only natural persons. Regardless of the cause, Asia-Pacific countries need to improve their track record of holding legal persons accountable for bribery.




The issue of jurisdiction is more satisfactory. All members exercise jurisdiction to prosecute bribery that occurs on their territory. Less clear is whether members will also exercise jurisdiction for bribery that takes place only partly in their territory. A fair number of the Initiative’s members have jurisdiction to prosecute their nationals for bribery committed extraterritorially. Nationality jurisdiction to prosecute legal persons appears to be much rarer, however. A few jurisdictions even have universal jurisdiction to prosecute certain bribery offences.




The area of sanctions is also fairly satisfactory, save for some related issues. With a few exceptions, the maximum penalties available for punishing natural persons for bribery are generally effective, proportionate and dissuasive. However, the sanctions available against legal persons are inadequate in several jurisdictions. Another problematic area is confiscation. Most of the Initiative’s members provide for the confiscation of the direct proceeds of bribery, but only about half of the members reported an ability to confiscate indirect proceeds. An even more underdeveloped area is administrative sanctions, particularly against a briber. Most members have laws to discipline or dismiss corrupt officials. Several also allow bribers to be banned from engaging in certain professional activities or from seeking public office. Far fewer have legislation debarring individuals and companies that have engaged in bribery from seeking government procurement contracts.




Asia-Pacific countries generally have a range of tools for investigating bribery offences, though improvements could be made to this arsenal. Search warrants are more widely available than simpler means of gathering financial information, such as production orders. Furthermore, bank and tax secrecy rules in some jurisdictions could impede the gathering of evidence. Even in jurisdictions that provide a mechanism for overriding secrecy rules, information may be available only if disclosure is in the public interest. All of the Initiative’s members have legislation to freeze the proceeds of corruption. Many of these laws could be strengthened by allowing freezing early on in an investigation and by simplifying the procedure for obtaining freezing orders. On the other hand, the legislative framework for seeking international assistance in bribery cases is generally satisfactory.




The use of special investigative techniques could also be improved. About half of the Initiative’s members can use wiretapping to investigate bribery cases. The use of bugging devices, video recording, undercover operations and controlled deliveries is less common. Some jurisdictions also report that special investigative techniques are available, but that they are unable to identify the legislative basis for using such techniques. Another open question is whether members have the technical expertise and/or resources to deploy these special investigative techniques.




The use of plea bargaining and the assistance of co-operating offenders could also be further developed in jurisdictions whose legal systems so permit. Approximately half of the Initiative’s members have enacted legislation on this issue but very few have additional guidelines to flesh out this framework. A clear, written set of rules and principles would add accountability. The legislation in some jurisdictions could also be improved by ensuring that an offender testifies at trial (in addition to merely assisting the authorities). In return for co-operation, the authorities should have the option of offering a reduced sentence and not only total immunity from prosecution.




One area that this Thematic Review did not fully examine is the actual enforcement of the bribery offences. With a few exceptions, the Initiative’s members were unable to provide detailed enforcement statistics as requested. Furthermore, the Review was a desk exercise that did not include an opportunity for a visit to members in order to meet or interview relevant representatives in the Initiative’s members. In the future, the Initiative could thus consider conducting a more in-depth examination of the issue of enforcement by considering the views and experience of the public sector, private sector, and civil society. The Initiative could also consider studying other issues related to criminalisation, for example additional offences like illicit enrichment, or investigative techniques such as financial investigations, information technology and forensic accounting.




Introduction, Scope and Methodology

Criminalisation is a key component of a comprehensive anti-corruption strategy. It deters individuals and officials from engaging in corrupt behaviour. It can also disgorge the profits of the crime and recompense the victim and the state. Criminalisation is thus a vital complement to other anti-corruption efforts such as prevention and detection.




International anti-corruption instruments reflect the importance of criminalisation. Pillar 2 of the Initiative’s Action Plan commits countries that have endorsed the Plan to ensure “the existence of legislation with dissuasive sanctions which effectively and actively combat the offence of bribery of public officials”. Criminalisation is the focus of international instruments such as the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (OECD Anti-Bribery Convention). It is also one of the three major pillars of the UN Convention against Corruption (UNCAC).




However, implementing an effective regime of criminalisation can be a challenging task, as seen with the parties to the OECD Anti-Bribery Convention. Effective bribery offences need to address the different means in which the crime can be committed. These offences must be supported with investigative tools. The offences must also be implemented and enforced. Deficiencies in these areas are not always obvious. With this in mind, the Steering Group decided in November 2008 to conduct a Thematic Review on the criminalisation of bribery offences under the UNCAC. The purpose of the review is to provide suggestions on how the Initiative’s members can strengthen their criminal legal and enforcement framework for fighting bribery.




The Steering Group also decided that this Thematic Review should draw heavily from the methodology used to monitor the implementation of the OECD Anti-Bribery Convention. Because of similarities between the OECD and UN Conventions, the lessons learned by OECD countries can help the Initiative’s members avoid pitfalls on the road to UNCAC implementation. Two particular features of this methodology are worth noting. First, the review involves a detailed, element-by-element analysis of offences. The mere existence of a bribery offence is not adequate; there must be a closer examination to verify whether an offence meets international standards. Second, laws are meaningful only when they are adequately enforced. The review therefore attempts to analyze the enforcement of bribery laws and the investigation of bribery offences in practice.




Because of limited resources, this Thematic Review cannot cover all 28 articles in UNCAC on criminalisation. Instead, the review examines in depth how the Initiative’s members implement Articles 15, 16 and 26 of UNCAC (bribery of domestic and foreign public officials by natural and legal persons). Where relevant, the review briefly touches upon other corruption offences such as trading in influence, and illicit enrichment. The review also considers the UNCAC provisions on enforcement, including Articles 30 (prosecution, adjudication and sanctions), 31 (freezing, seizure and confiscation), 37 (co-operation with law enforcement authorities), 40 (bank secrecy), 42 (jurisdiction) and 50 (special investigative techniques). While this study only covers a limited part of UNCAC, the length of this report demonstrates the amount of effort and resources that is nevertheless required. A thorough examination of how the Initiative’s members implement the remaining articles of UNCAC falls outside the scope of this study.




This Thematic Review is meant to complement but not duplicate efforts in other forums. For the three members that are party to the OECD Anti-Bribery Convention,1 this Thematic Review will refer to the monitoring reports of the OECD Working Group on Bribery in International Business Transactions whenever appropriate. The same applies to the two members that are part of the Anti-Corruption Network for Eastern Europe and Central Asia.2 This report will also refer to the work of other bodies in the anti-money laundering field3 where relevant.




These exceptions aside, the bribery offences of most members of the Initiative had not been externally analyzed prior to this Thematic Review. A few members participated in the UNCAC Pilot Review Mechanism4 but the resulting reports are not publicly available. Some members have also conducted “gap analyses” on UNCAC implementation. These exercises generally cover all articles of the Convention; their breadth of coverage largely precludes in-depth examination of each UNCAC provision. The 20 members that are States Parties to UNCAC (as of September 2010) will be examined under the Mechanism for the Review of Implementation that was adopted in November 2009. Whether the reviews under the Mechanism will go into the same depth as this Thematic Review remains to be seen. In any event, this Thematic Review should provide useful information for the UNCAC review process.




Work on this Thematic Review took place in 2009 and 2010. In January 2009, the Secretariat sent a detailed questionnaire to each member of the Initiative to collect relevant information, legislation, case law and statistics. Ten of the Initiative’s 28 members responded to the questionnaire (Australia; Bhutan; Hong Kong, China; Japan; Kyrgyzstan; Macao, China; Nepal; Philippines; Singapore; and Thailand). The Secretariat also conducted extensive independent research to gather further information. The Secretariat then spent the balance of 2009 and part of 2010 drafting this report.




As with previous Thematic Reviews, this report consists of two parts. The first is an overview of the trends and issues in criminalisation of bribery in Asia and the Pacific. This cross-country analysis allows comparison of the different approaches among different members on specific issues. By identifying common challenges across the membership, the Initiative can design its future capacity-building activities to address these matters. The second part consists of individual reports on each of the Initiative’s 28 members. Each report analyses a member’s approach to criminalising bribery, identifying both strengths and areas for improvement.




The accuracy of the reports relies on the Initiative’s members. Each member of the Initiative was given the opportunity to comment on successive drafts of its country-specific report and the horizontal report. Each member ultimately agreed to the text and accuracy of its country report and the horizontal report. If a member agrees, its country report will also contain recommendations for a way forward. The Steering Group also discussed the entire draft report at its meeting in September 2010 and adopted the final report (including the recommendations) by consensus.




In line with previous Thematic Reviews, the Initiative will follow up developments in its members on the criminalisation of bribery after the finalisation of this report. Members are expected to provide regular updates during future Steering Group meetings on developments in their jurisdictions. Two years after this report’s adoption, members will provide a follow-up report on the implementation of the report’s recommendations that will be published. It is hoped that this process will encourage follow-up action to the review, including the enactment or amendment of relevant legislation, and the provision of technical assistance to members in need.




A brief explanation of terminology may assist those who are not specialists in this field. This review covers the crime of bribery; it does not cover other forms of corruption, such as embezzlement, illicit enrichment etc. The focus is on the bribery of public officials, not bribery of private individuals like company managers (which is often referred to as “private sector” or “private-to-private” bribery). Bribery of public officials can in turn be subdivided into the offence of active bribery (the crime committed by a briber who gives, offers or promises a bribe to an official) and passive bribery (the crime committed by an official who solicits or receives a bribe). Bribery can also be subdivided into the offence of domestic bribery (when an individual bribes an official of his/her own country) and foreign bribery (when an individual bribes an official of a foreign country or a public international organisation). The OECD Anti-Bribery Convention and UNCAC also deal with bribery committed by a natural person (i.e. a human being) or a legal person, such as a corporation.







 NOTES

1
Australia, Japan and Korea.


2
Kazakhstan and Kyrgyzstan.


3
The Financial Action Task Force (FATF) and the Asia/Pacific Group on Money Laundering.


4
Fiji, Indonesia, and the Philippines.






Part I Overview of the Criminalisation of Bribery in Asia-Pacific




There is some similarity in how jurisdictions in Asia and the Pacific have criminalised bribery. This stems in part from these jurisdictions’ shared legal history dating back to British colonial rule. For instance, many of these jurisdictions have common law legal systems. Some of their bribery offences derive from the Indian Penal Code of 1860 and thus use similar statutory language. Others have bribery offences that can be traced back to English criminal statutes that were enacted in the late 19th and early 20th centuries. Several jurisdictions also impose corporate criminal liability through the common law approach of relying on judge-made rather than statutory law. Some similarities result from geographical proximity rather than legal history, however. Several Asia-Pacific jurisdictions may simply have used the legislation of other countries in the region as a model.





1. Elements of the Active and Passive Domestic Bribery Offences

This section will begin by looking at two general issues regarding domestic bribery offences, namely, the existence of multiple and overlapping bribery offences, and the treatment of active bribery as abetting an official to commit passive bribery. The section will then consider each essential element of the domestic bribery offence as defined in UNCAC.


(i) Overlapping and fragmented bribery offences

Quite surprisingly, a fair number of the Initiative’s members have multiple bribery offences. Some have multiple general bribery offences, i.e. offences that are designed to cover bribery generally rather than in specific, narrow situations. This often arises when a jurisdiction has a penal code that contains general bribery offences but later enacts a specific anti-corruption statute that includes additional general bribery offences. Both sets of offences remain in force because, for some reason, the older general offences in the penal code were not repealed.


Table I.1: The Initiative’s members with overlapping general bribery offences




	Bangladesh
	Pakistan



	Bhutan
	Philippines



	Fiji
	Singapore



	Indonesia
	Sri Lanka



	Malaysia






Multiple bribery offences may also result when a country has a general bribery offence and one or more specific bribery offences. Specific bribery offences usually deal with bribery of a specific type of public official, e.g. customs officers. When an official in this specific category is bribed, both the general and specific bribery offences may apply. The number of specific bribery offences in one jurisdiction can be quite high; one member of the Initiative has 12 specific bribery offences. The general and specific bribery offences are usually found in different statutes, though there are exceptions. Five Pacific Island members (Cook Islands; Fiji; Papua New Guinea; Samoa; and Vanuatu) have overlapping general and specific bribery offences.




Multiple and overlapping bribery offences can contain inconsistent language and thus cause interpretative issues. For example, in one jurisdiction, one offence may prohibit an official from soliciting a bribe “for him/herself”. A second offence may prohibit an official from soliciting a bribe “for him/herself or anyone else”. Because of the additional italicised words, the second offence clearly covers bribes that benefit a third party. The absence of these same words from the first offence arguably implies that this offence does not cover third party beneficiaries. Otherwise, the italicised words would not be necessary in the second offence. If this interpretation is adopted, then the first offence would contain a significant loophole.




Overlapping offences can also cause confusion because multiple offences (e.g. a general bribery offence and one specific to a type of public official) may apply to the same case. This could have significant consequences since the maximum available penalty for the two offences sometimes differ greatly. In many jurisdictions, the prosecutor can choose which offence to proceed with, but there may be little or no guidance on how to exercise that discretion.




(ii) Active Bribery through the Offence of Abetment

The penal codes of Bangladesh; India; Malaysia; Pakistan; and Sri Lanka contain specific passive bribery offences but not corresponding active bribery offences. Instead, active bribery is considered a crime of abetting a public official to commit passive bribery. This phenomenon is not unique to countries that have adopted the Indian Penal Code 1870. Thailand, for instance, covers active bribery through an intermediary through the offence of instigating, assisting or facilitating bribery.




Framing active bribery as abetment falls short of international standards. International anti-corruption instruments require countries to enact specific anti-bribery offences that expressly cover the intentional offering, promising and giving of a bribe.1 Furthermore, many jurisdictions consider inchoate offences such as abetment to be less serious and thus attract lesser penalties. The resulting sanctions for abetting passive bribery may thus be too low to be effective, proportionate and dissuasive. Some jurisdictions also require proof that the act of bribery was completed, or that the abettor knows of the main perpetrator’s wrongful purpose.




(iii) The five modes of committing active and passive domestic bribery

International instruments define three modes of committing active bribery and two modes of committing passive bribery.




An active bribery offence must cover “giving”, “offering” and “promising” an undue advantage. “Giving” refers to the actual, physical provision of the advantage to an official. “Offering” occurs when an individual presents an undue advantage to an official for acceptance. “Promising” arises when an individual undertakes to provide an undue advantage to an official at a future time. Crucially, the offence is complete when the undue advantage is given, offered or promised. The briber has committed a crime regardless of whether an official receives, accepts or rejects the undue advantage. There need not be an agreement or a “meeting of the minds” between the individual and the official.2

International standards also require a passive bribery offence to cover “accepting” and “soliciting” an undue advantage. “Accepting” refers to taking or agreeing to take an undue advantage that has been given, offered or promised. “Soliciting” is the seeking of an undue advantage by an official. A solicitation is complete once the official seeks an undue advantage from an individual, irrespective of whether the individual agrees to give the advantage. “Soliciting” therefore mirrors “giving”, “offering” and “promising”: there is no requirement for an agreement between the individual and the official.




Several members of the Initiative have active and passive bribery offences that meet these requirements. Some use the same language of “giving, offering, promising, accepting and soliciting” (e.g. Japan). Others do so with synonyms, e.g. Australia uses “providing” and “asking” instead of “giving” and “soliciting”. Either way, express coverage of all five modes of bribery ensures compliance with international standards and is thus clearly best practice.




Quite frequently, however, one or more of the requisite modes are missing from the text of the offence. For instance, an offence may expressly cover “accepting” but not “soliciting” (e.g. Indonesia; Kazakhstan; Mongolia; Palau) or “giving” but not “promising” (e.g. Cook Islands; Nepal; Palau; Samoa; Thailand; Vanuatu). When the offence of abetment is used to cover active bribery, the statute does not refer to “giving, offering and promising” at all.




In the absence of express language, some courts may interpret the offence to fill in the gaps. Others may decline to do so by preferring to interpret criminal statutes strictly. In other cases, the missing modes are simply not an offence, e.g. offering, soliciting and promising a bribe are not crimes in Kyrgyzstan. For the majority of the cases in this Thematic Review, the Initiative’s members merely assert that the unlisted modes of bribery are covered without citing case law in support.




Special attention should be paid to using the crime of attempted bribery in lieu of expressly covering “offering”, “promising” and “soliciting” a bribe. Attempted bribery offences could arise in two situations. First, the reference to “attempt” may be found in the text of the bribery offence as one mode of committing the offence. For example, a passive bribery offence may explicitly provide that a crime occurs when an official “accepts or obtains, or agrees to accept, or attempts to obtain from any person” a bribe. This language is found in Bangladesh; Bhutan; Cook Islands; Fiji; India; Malaysia; Pakistan; Papua New Guinea; Samoa; Singapore; Sri Lanka; and Vanuatu. This approach is acceptable, since “attempting to obtain” is sufficiently similar in meaning to “soliciting a bribe”.




More problematic is when “attempt” is referred to not in the bribery offence but in a provision of general application elsewhere in the statute. The penal codes of most jurisdictions contain a provision specifying that it is a crime to attempt to commit a substantive offence. This provision applies to most or all offences in the penal code, not just bribery. Within the Initiative, Indonesia; Kazakhstan; Kyrgyzstan; Mongolia; and Nepal rely on such a provision to cover “offering”, “promising” and/or “soliciting” a bribe.




Using a general offence of attempt to cover “offering”, “promising” or “soliciting” a bribe may be incompatible with international standards. International anti-corruption instruments give equal status to the five modes of bribery. Each is considered a full, completed offence, regardless of whether an offer, promise or solicitation is accepted.3 These instruments also deal with the substantive bribery offences and “attempt” crimes in separate articles. 4 This arguably suggests that “attempt” crimes are intended only to complement and not to replace the substantive bribery offences. Furthermore, many jurisdictions impose lighter punishments for inchoate offences like attempt crimes (e.g. in Nepal), resulting in sanctions that are not effective, proportionate and dissuasive. Countries should therefore expressly cover “offering”, “promising” and “soliciting” a bribe rather than rely on general attempt offences.




(iv) Bribery through intermediaries

Bribery through intermediaries refers to the use of a third party to channel or convey a bribe between the briber and an official. Intermediaries can also be used to transmit a bribe offer, promise, or solicitation between the briber and the official. Bribers and corrupt officials use intermediaries to distance themselves from each other and thus reduce the chances of being caught.




The use of intermediaries is an extremely prevalent modus operandi for bribing foreign public officials in international business transactions, according to a recent OECD report.5 In many cases, bribers hire fake “consultants” who do not provide any legitimate services. Instead, the consultants receive fees from the bribers and forward them to corrupt officials as bribes, less a charge for their assistance. Off-shore corporate vehicles are frequently used as intermediaries, since the opacity of these entities impedes detection and investigation. Intermediaries could be friends or family members of the briber or the official. They could also be related business entities, such as subsidiaries, members of a conglomerate or joint venture partners. To reduce the chances of detection...
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