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Foreword

In 2003, the Asian Roundtable on Corporate Governance (“Asian Roundtable”) agreed on a White Paper on Corporate Governance in Asia (“2003 White Paper”), using the OECD Principles of Corporate Governance as a reference. The 2003 White Paper includes six priorities for corporate governance reform and 36 specific recommendations to improve corporate governance.

The Roundtable subsequently undertook more extensive work to support the implementation of the six priorities: “Policy Brief on Corporate Governance of Banks in Asia” (2006); “Implementing the White Paper on Corporate Governance in Asia” (2006) that addressed the 6 priorities; “Asia: Overview of Corporate Governance Frameworks” (2007); “Enforcement of Corporate Governance in Asia” (2007); and “Guide on Fighting Abusive Related Party Transactions in Asia” (2009).

In order to assess progress in implementing the 36 White Paper recommendations, and to update and revise the 2003 White Paper, in 2009 Asian Roundtable participants agreed to undertake a stock-take of developments and remaining challenges in Asian corporate governance. Nineteen respondents representing the public and private sectors, from all 13 Asian Roundtable economies, devoted their time and resources to answer an exhaustive questionnaire. In the text, reference is sometimes made to responses by jurisdictions. This should be read as shorthand for respondents from the jurisdiction and in no way implies an official position.

This stock-taking exercise identifies progress made and challenges remaining in the implementation of the 2003 White Paper recommendations. It notes developments since 2005. It is meant neither to be an analysis of the existing frameworks of specific jurisdictions, nor include all developments. In no way does it rate or rank jurisdictions. Examples illustrate the policy developments and challenges in the region, and contribute to a better understanding. Developments and obstacles are cited as reported by respondents. Extensive fact checking was not performed.
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Abbreviations





	ACRA
	Accounting and Corporate Regulatory Authority (Singapore)


	AGM
	Annual General Meeting


	AOB
	Audit Oversight Board


	BI
	Bank Indonesia (Indonesian Central Bank)


	BNM
	Bank Negara Malaysia (Malaysian Central Bank)


	BoT
	Bank of Thailand


	CIEM
	Central Institute for Economic Management (Viet Nam)


	CSRC
	China Securities Regulatory Commission


	CSR
	Corporate Social Responsibility


	FRC
	Financial Reporting Council (Hong Kong, China)


	FSC
	Financial Supervisory Commission (Chinese Taipei)


	GAAP
	Generally Accepted Accounting Principles


	GAAS
	Generally Accepted Auditing Standards


	GLCs
	Government-Linked Companies (Malaysia)


	HKMA
	Hong Kong, China Monetary Authority


	HKSE
	Hong Kong, China Stock Exchange


	Bapepam-LK
	Indonesia Capital and Financial Institution Supervisory Agency


	IICD
	Indonesian Institute for Corporate Directorship


	CAB
	Institute of Chartered Accountants in Bangladesh


	ICPAS
	Institute of Certified Public Accountants of Singapore


	IASB
	International Accounting Standards Board


	IFAC
	International Federation of Accountants


	IFC
	International Finance Corporation


	IFRSs
	International Financial Reporting Standards


	IOSCO
	International Organisation of Securities Commissions


	ISAs
	International Standards on Auditing


	MAS
	Monetary Authority of Singapore


	NFCPAA
	National Federation of Certified Public Accountants Association (Chinese Taipei)


	RPTs
	Related Party Transactions


	SC
	Securities Commission


	SEBI
	Securities and Exchange Board of India


	SEC
	Securities and Exchange Commission


	SECP
	Securities and Exchange Commission of Pakistan


	SFB
	Securities and Futures Bureau (Chinese Taipei)


	SROs
	Self-Regulatory Organisations


	SGX
	Singapore Exchange Ltd


	SSE
	Shanghai Stock Exchange


	SZSE
	Shenzhen Stock Exchange


	SOEs
	State-Own Enterprises


	SSC
	State Securities Commission (Viet Nam)


	XBRL
	extensible Business Reporting Language






I. Summary

The summary presents the key findings of the report in three sections. First, it summarizes the overall progress achieved by the Asian Roundtable participating economies in implementing the 2003 White Paper recommendations. The second section addresses remaining obstacles, while the third section is raising critical, outstanding issues to be incorporated into updating the White Paper. Each section is structured by topics focusing on the legal and regulatory framework, implementation and enforcement issues, shareholder rights, stakeholders, disclosure and boards.


1. Overall progress since 2005

Legal framework



	All jurisdictions surveyed reported updates to laws, regulations, and guidelines, listing requirements and corporate governance codes in the period surveyed. The developments were too numerous to be listed, and are highlighted in the respective recommendations.

	Progress in addressing and defining issues of conflict of interest (such as related-party transactions) was reported across the region.

	Similarly, protection of employees or their representative bodies to freely communicate their concerns about illegal or unethical practices has been introduced in most jurisdictions.

	Regulation might not always have been efficient: a respondent from Hong Kong, China noted the planned relaxation of some rules (particularly in the area of conflict of interests) to make them less burdensome.



Implementation/Enforcement



	Strengthening of Institutional Capacity

	– Specialised courts to deal with capital market matters are being established in a number of jurisdictions.

	– In addition, new bodies have been created separately or within institutions aimed at increasing enforcement capacity. Examples include the Financial Reporting Council in Hong Kong, China, a Corporate Governance Office at the Philippines Stock Exchange, an Enforcement Division at the Bursa Malaysia and Audit Oversight Boards in Korea and Malaysia.





	The use of civil litigation is increasingly considered (such as in Thailand) to offset the lengthy criminal enforcement procedures.

	A number of mechanisms to provide benchmarks for good practices as well as evaluate corporate governance practices have been developed in the region in the recent past. They range from manuals, checklists, and scorecards to surveys, assessment projects, and indices.



Shareholder rights



	Redress for breaches of board member duties (i.e. the duty of care and the duty of loyalty), via derivative and class action law suits, are taking hold across the region.

	
Technology is being utilised more extensively. Practices such as electronic voting in AGMs or even the attendance at the AGM via remote technology are becoming more widespread. Technology also plays a key role in disseminating information.

	In order to help foster shareholder activism, institutions such as the Malaysian Minority Shareholder Watchdog Group are beginning to play a pivotal role in providing a platform to initiate collective shareholder activism on issues such as unethical or questionable practices by management of publicly listed companies.



Stakeholder issues



	
Corporate social responsibility concepts are being included in corporate governance recommendations.



Disclosure



	
Convergence of local Generally Accepted Accounting Principles (GAAP) with International Financial Reporting Standards (IFRSs) is ongoing in various jurisdictions.

	Rules or other requirements to strengthen accurate and timely disclosure of information, in particular price sensitive information, have been introduced. For example, under SGX Listing Rules, an issuer can request a trading halt for up to three days to disseminate material price sensitive information or to clarify rumours during trading hours.

	
Technological progress can also be noted in the dissemination of information. Extensible Business Reporting language (XBRL) is set to become the standard way of recording, storing and transmitting company financial information in numerous participating jurisdictions.

	
Initiatives to disclose information beyond legal requirements in a number of jurisdictions were reported, ranging from incentives such as waiving tax inspection for the company that wins the Annual Report Award in Indonesia, to rankings and scorecards in other jurisdictions, rewarding transparent companies with good ratings.



Boards



	The size and functioning of the board has been addressed in laws and regulations. Some jurisdictions have set lower and upper limits for the number of board members, while others refrain from prescribing the maximum number of board members. To assure that board members can devote sufficient time and diligence to their duties, a number of jurisdictions set limits on the number of directorships that can be held, and prescribe a minimum number of board meetings to be held by a company per year.

	Corporate Governance codes and listing rules have established definitions of “independent board member”, outlining qualifying criteria and providing “tests”.

	The practice of cumulative voting has been introduced in a number of jurisdictions in both mandatory and voluntary fashion.

	The formation of special committees, such as audit, nomination and remuneration committees has been addressed in almost all jurisdictions. Most require the Audit Committee to comprise a majority of independent board members, while nomination and remuneration committees should consist entirely of independent board members.

	
Risk management provisions have been introduced into corporate governance codes, giving the board a special role in maintaining internal controls.

	
Board members’ access to information is regulated in a number of jurisdictions to a varying degree of detail.

	
Education and training programmes are offered by various local and international organisations and institutions. Attendance at such programmes has been made mandatory in some jurisdictions.






2. Obstacles to implementation

Legal and regulatory framework



	The lack of understanding of a number of concepts such as “material transactions”, “independent board member”, “fiduciary duty” and “related parties” was noted as a major obstacle for the effective implementation of these concepts.



Implementation/Enforcement



	Regulators often have only limited capacity to enforce existing regulations due to resource constraints.

	Other times difficulties are not resource-related but stem from generic difficulties of monitoring and obtaining proof on a number of issues, such as related party transactions, beneficial owners and material transactions.

	The inefficiency of the judicial systems in dealing with corporate governance matters contributes to problems in enforcement which is relevant for nearly all recommendations.

	The passive nature of shareholders paired with a habitual reliance on government bodies to detect wrong-doing and initiate investigations puts the burden of enforcement solely on governmental bodies.



Shareholder rights



	
Limited awareness by shareholders of their capacity to intervene in company affairs, results in an insufficiently active role played by shareholders.

	This problem is compounded by the fact that Institutional Investors are reported to not have been able or willing to play an active role for a number of reasons, and to achieve the requisite level of shareholder activism for a functioning corporate governance framework.



Disclosure



	The merits of greater transparency, i.e. how greater disclosure enhances the value of the corporation, are poorly understood by many companies.

	The high costs of adopting a new accounting regime, as well as inadequate numbers of skilled professionals were two of the resource constraints reported that jurisdictions face in the implementation of international accounting standards. In addition, difficulties in attracting highly skilled and senior people into auditor oversight positions were highlighted.

	Respondents noted limited institutional sanctioning power for not complying with disclosure rules, especially on the side of stock exchanges.

	
Weak internal controls and a general lack of governance mechanisms are an issue in some jurisdictions.



Boards



	
Lack of transparency in nominating board members was reported. This is especially true for the boards of SOEs, where the often political nature of appointments was highlighted.

	Most respondents acknowledged a shortage of qualified candidates for board positions. The small pool of candidates not only for the position of independent board members but also for senior managers was attributed to a lack of qualifications, inadequate fee structures and the small number of candidates in some smaller Asian jurisdictions fitting the definition of “true” independence.

	
Verifying and ensuring the independence of board members is considered a challenge throughout the region. The role of controlling shareholders in the nomination process for independent board members adds to the problem, as do inadequate requirements to disclose business relationships by board candidates.

	Introducing appropriate internal control structures such as risk management requires a change in corporate culture going beyond mere compliance with rules. This change is reportedly slow to happen.

	Various obstacles impeding the effective functioning of special committees were reported, such as resource constraints, particularly severe for smaller companies, and in some instance the lack of expertise on how to set up such committees.

	In making cumulative voting a more widespread practice, concentrated ownership structures as well as a lack of consensus on the benefits of cumulative voting remain obstacles. Some respondents pointed towards market concerns that the practice might violate the “one share-one vote” policy. The alleged benefits of cumulative voting can also be offset by strategic voting by majority shareholders.

	Guaranteeing board members’ access to information is still not part of legal provisions in a number of respondents’ jurisdictions. In addition, controlling shareholders’ are reported to play an obstructive role, impeding the flow of information to board members.






3. Outstanding issues

General



	Respondents brought up the issue of how to strike the right balance between having a system incorporating key aspects of good governance practices into legislation, while also maintaining flexibility and not being overly prescriptive. This is in essence addressing the basic question whether a system of governance should be based on either rules – mandated standards – or principles – general guidelines. A system of principles-backed rules might be emerging, thereby merging the two approaches.

	The role of government and the state as owner poses the question whether state-appointed board members in SOEs should be focusing on company interests or particular interests of the state as shareholder.

	
Market characteristics deriving from the nature of ownership structures play an important role. It was noted that corporate governance mechanisms devised for dispersed markets may not be applicable to the mostly concentrated ownership structures in Asia. One respondent encouraged a regulatory analysis of family ownership structures in advanced markets like Hong Kong, China and Korea to gain insights.



Implementation/Enforcement



	A generic issue addressed was how to make corporate governance initiatives legally enforceable. A respondent from the Philippines noted that companies are reluctant to adopt practices that go beyond the law, as many consider the costs of compliance as already high enough.

	Some key judicial issues raised by respondents in relation to enforcement concern the time taken by court hearings and courts’ reluctance to impose custodial sentences on corporate governance offenders.

	At the same time, given the difficulty of obtaining proof on a number of issues, close and efficient dialogue between regulators and market participants is encouraged in order to better...
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