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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the work of the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in the Republic of Panama.

2. Panama lies on one of the world’s crossroads, straddling North and South America on one hand and the Atlantic and Pacific Ocean, connected by the Panama Canal, on the other. Its privileged geographical position has allowed it to develop a significant international services sector including international banking and wealth management services.

3. Panama has committed to the international standards of transparency and effective exchange of information since 2002. Until very recently however, it has had no involvement in international cooperation in tax matters and consequently its legal and regulatory framework has not been designed with such demands in mind. It signed its first Double Taxation Convention (DTC) with Mexico in March 2010. Given the political pressure that now exists for countries to implement the international standards it is actively seeking to negotiate DTCs with other jurisdictions.

4. Putting mechanisms in place that allow for exchange of information is an important first step for Panama. However, it addresses only one aspect of the standards and it is essential that additional steps are now taken to ensure that relevant information is available, that the appropriate authorities have access to it and that Panama can engage in effective exchange of information for tax purposes.

5. This report highlights significant problems in the areas of:



	Availability of ownership information particularly in relation to joint stock corporations;

	Availability of accounting information in respect of entities that are not in receipt of Panamanian source income;

	Uncertainties regarding the Panamanian authorities powers to obtain information for exchange purposes;

	Availability of sanctions for failure to keep or produce information for exchange purposes;

	Reluctance to enter into tax information exchange agreements (TIEAs) rather than DTCs as a way to exchange information.


6. Panama has already made some adjustments to its domestic legislation, to allow it to access and exchange information in accordance with the terms of a DTC, in an effort to align this with its international obligations. It now needs to enhance these efforts as the adjustments made do not go far enough to fully reflect the complexities of international cooperation or allow it to exchange information pursuant to a TIEA. Further changes in legislation are needed to make sure that information is available and that it is accessible to the Panamanian authorities.

7. As elements which are crucial to achieving effective exchange of information are not yet in place in Panama, it is recommended that Panama does not move to a Phase 2 Review until it has acted on the recommendations contained in the Summary of Factors and Recommendations to improve its legal and regulatory framework. Panama’s position will be reviewed when it provides a detailed written report to the Peer Review Group within 12 months of the adoption of this report.




Introduction


Information and methodology used for the peer review of Panama

8. This assessment of the legal and regulatory framework of Panama was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange-of-information mechanisms in force or effect as at May 2010, other materials supplied by Panama, and information supplied by partner jurisdictions

9. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Panama’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either; (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant.

10. The assessment was conducted by an assessment team which consisted of two expert assessors: David Smith, Senior Intelligence Manager, Centre for Exchange of Intelligence, HM Revenue & Customs and Yanga Mputa, International Tax Specialist Large Business Centre, South African Revenue Service; and one representative of the Global Forum Secretariat; Dónal Godfrey. The assessment team assessed the legal and regulatory framework for transparency and exchange of information and relevant exchange-of-information mechanisms in Panama.




Overview of Panama


General information on the legal system and taxation system

11. The Republic of Panama is located on the Isthmus of Central America. It occupies an area of around 75 000 square kilometres and has a population of about 3.3 million. It is a founding member of the United Nations.

12. Panama is a constitutional republic with a democratically elected president who is both Chief of State and head of government. The country has a unicameral legislative assembly, also elected by popular vote, and a fully independent judiciary. The legal system is based on the civil law tradition, although some features of its commercial legislation are influenced by legal institutions of common law (e.g., legislation on trusts). The hierarchy of laws is constituted by



	The Constitution of the Republic of Panama

	Laws, including treaties approved by a formal law

	Decrees

	Resolutions, Agreements and other administrative Acts



13. Since its independence in 1903 Panama has oriented itself towards the establishment of a juridical framework that facilitates the carrying on of business and especially towards the promotion and rendering of services. The service sector constitutes the main part of the economy accounting for around 80% of Gross Domestic Product. Services include operating the Panama Canal, financial services and tourism. A major project to expand the Panama Canal began in 2007 and will be completed in 2014 at a cost of USD 5.3 billion. Created in 1948, the Colon Free Zone on Panama’s Atlantic coast is the largest and oldest free zone in the Western Hemisphere. Panama also has the largest ship registry in the world by number of ships and gross tonnage.

14. Panama has become a centre for international services for a variety of reasons related to its geographical position between Central and South America, economic characteristics, such as use of the US dollar as its currency, and incentives granted by commercial or tax legislation. The use of the US dollar has especially favoured the emergence of an international banking centre in Panama. The banking system is the largest in the Central American region with consolidated assets representing more than three times Panama’s GDP. Other financial sectors are small by comparison.

15. Closely associated with banking activities are wealth management services which are provided to both domestic and foreign clients. These include the creation of companies and trusts to hold and administer assets which typically require the involvement of lawyers and accountants as well as banks and trust companies.

16. Panama has a well developed income tax system which is based on the principle of territoriality (Article 694 of the Fiscal Code). In general, this means that income which is considered to be derived from Panamanian sources is taxable while income from foreign sources is not. Income tax is applied to the net income from Panamanian sources of individuals, corporations and other entities such as trusts and private foundations.1 There is a system of definitive withholding concerning payments of income from Panamanian sources to beneficiaries residing abroad.

17. In addition to the general principle of territoriality, Executive Decree 170 of October 27, 1993 describes in more detail three categories of income: domestic, foreign or exempt; and includes a list of activities giving rise to income under each of these headings. Included in the foreign source income category and therefore not taxable, is income from re-invoicing activities conducted from an office in Panama,...
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