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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the work of the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report describes and analyses the legal and regulatory framework for transparency and exchange of information for tax purposes in Jamaica.

2. Jamaica was a British colony and became independent nation in 1962. Its legal system is based on English Common Law. Many of its laws were made during the British rule and continue to be in operation without significant changes. In October 2008, Jamaica announced it will develop an International Financial Services Centre. As a result, Jamaica was invited to become a Global Forum member. Jamaica joined the Global Forum in July 2010 and has actively co-operated in this review.

3. As regards the availability of information on the legal ownership of companies, Jamaica has laws that ensure that such information is to be held with the company and provided to the government authorities such as the Registrar of Companies. Further, the anti-money laundering legislation requires that information on the owners of companies be provided to banks or financial institutions, if these are their customers. However, a deficiency has been noted in the availability of information on the owners of “share warrants to bearer”, which grant a right to shares, without the need to record who holds the share warrant to bearer. This issue is of less importance since the system of issue of share warrants is in abeyance.. It may further be said that the provisions under the relevant laws provide for investigative powers to the company itself and to the government authorities to inquire into the ownership of a company where the legal owners hold the interest on behalf of other persons (i.e. nominee arrangement). There is no provision requiring disclosure of ownership information by companies incorporated outside Jamaica but being tax resident in Jamaica due to presence of central management and control in Jamaica.

4. Jamaica does not have a specific law in place to impose any obligations on the partnerships and trusts to keep and retain ownership and identity information. However, ownership and identity information is required to be submitted to the registration and tax authorities.

5. Jamaican law ensures the maintenance of accounting records by companies. Partnerships, trusts and other taxable entities are compulsorily required to maintain accounting records for tax purposes. Although administrative laws require government authorities to hold the records submitted to them and the statute of limitations means all records are kept for more than 5 years, there is not a specific requirement in the law for non-regulated entities to maintain that information for a five year period. This does not include financial institutions and other businesses and professions covered by the anti-money laundering laws and those laws require a compulsory five year retention period for records relating to customer due diligence and financial transactions.

6. Jamaica has two sources of law allowing its revenue authority to access information. One suffers from the fact that it cannot be used to obtain information from financial institutions and similar entities, and the other law which is used for requests to financial institutions is restricted by the requirement that the person in question be under examination by the Jamaican tax authorities. Latter tantamount to a domestic tax interest, which is an obstacle to the effective exchange of information. The report recommends that Jamaica issue and adopt regulations whereby the ability to apply administrative procedures to obtain the information does not require the taxpayer to be under examination or persons to be taxpayers in Jamaica.

7. Sanctioning powers are in place to secure the compliance of the provisions. The effectiveness of penalties will be examined in the course of the Phase 2 review.

8. Jamaica has tax treaties with most of its large economic partners. The treaty with Switzerland does not have an EOI Article. Only one of its bilateral treaties and its only TIEA provide for exchange of information in accordance with the standard. Jamaica is also a signatory to the multilateral CARICOM1 Income Tax Treaty which includes 10 other countries2 and, because of restrictions in Jamaica’s and some of its partners’ domestic systems with respect to availability and access to information, this too does not meet the international standard. It is recommended that Jamaica pursue its policy to conclude agreements to the standard.

9. Jamaica has a system which provides for international exchange of information for tax purposes but this system does not have all the elements which ensure effective exchange of information. These issues warrant close attention by the Global Forum in the context of Jamaica’s Phase 2 review of its exchange of information practices and it is important that Jamaica progress its planned reform of legislation governing collection, disclosure and exchange of information for tax purposes.




Introduction


Information and methodology used for the peer review of Jamaica

10. This assessment of the legal and regulatory framework of Jamaica was carried out in accordance with the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference,3 and was prepared using the Global Forum’s Methodology for Peer reviews and Non-Member Reviews.4 The assessment was based on the laws, regulations, and exchange-of-information mechanisms in force or effect as at May 2010, other materials supplied by Jamaica, and information supplied by partner jurisdictions.

11. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Jamaica’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant.

12. The assessment was conducted by a team consisted of two assessors and a representative of the Global Forum Secretariat: Ms. Maria Dolores Gil Esnal from the Federal Administration of Public Revenue, Argentina; Alexandra Storckmeijer from the Federal Tax Administration, Switzerland; and Mr. Sanjeev Sharma from the Global Forum Secretariat. The assessment team assessed the legal and regulatory framework for transparency and exchange of information and relevant exchange-of-information mechanisms in Jamaica.




Overview of Jamaica

13. The country of Jamaica consists of the single island situated towards the western end of the Caribbean Sea and the Pedro and Morant Cays (islets). The nearest neighbours are Cuba 145 km to the north and Haiti, part of the island of Hispaniola, 100 km to the east. Jamaica has a geographical area of 10 991 square kilometres (4 223 square miles) and a total coastline of 1 022 kilometres (634 miles). The official language of Jamaica is English and it had a population of 2 698 8005 as at 31 December 2009. Jamaica is a member of the Commonwealth of Nations and it became an independent nation in 1962. It is divided into three counties and 14 parishes. Local governments are funded by local taxes and do not have regulation-making powers on issues beyond the scope of local administration. The capital city is Kingston (- 5 GMT).

14. The Jamaican economy is heavily dependent on services, mainly consisting of tourism and financial services, which account for more than 60% of GDP. The tourism industry earns over 50% of the country’s total foreign exchange earnings. The balance of its foreign exchange is mainly earned from export of Bauxite/Alumina, garments and agriculture products. Its major export trading partners are the United States of America (USA), Canada, United Kingdom (UK), Netherlands, France etc., whereas its imports are mainly from USA, Trinidad and Tobago, Germany and Venezuela. Jamaica’s per capita Gross National income was USD 4 870 in 2008 (World Bank). The currency of Jamaica is the Jamaican Dollar. (USD 1 was equal to approximately JMD 86 as at 30 June 2010). Jamaica is member of the CARICOM6 single market and economy.




General information on legal system and the taxation system


Legal system

15. The Head of State is the British Monarch represented by the Governor General in Jamaica. Jamaica is a parliamentary democracy, modelled on the Westminster system. The Parliament comprises the monarch, the Senate and the House of Representatives. The Senate comprises 21 members appointed by the Governor General; 13 appointed in accordance with the advice of the Prime Minister and 8 in accordance with the advice of the Leader of the Opposition. The House of Representatives consists of 60 members elected under universal adult suffrage. The executive power of the government resides in the council of ministers (cabinet), which is led by the Prime Minister. The Prime Minister is the leader of the majority party or the leader of the majority coalition in the House of Representatives. Constitutionally, elections must be held every five years, but they may be called at any time by the Prime Minister.

16. The legal system of Jamaica is based on English common law. Justice is administered by the court system7 consisting of the Court of Appeal, Supreme Court, Resident Magistrate’s Court and Court of Petty Sessions. The Supreme Court has original jurisdiction and decides applications for redress of breaches of fundamental rights and freedom provisions of the Constitution. Within the Supreme Court, there are specialised courts such as the Revenue Court, established in 1971, and the Commercial Court, which began operations in February 2001. The hierarchy of laws in Jamaica is constituted by: (i) the Constitution of Jamaica; (ii) statutes and treaties; and (iii) common law and customs.

17. Taxpayers aggrieved by decisions of the tax administration can seek judicial review through civil proceedings in the Supreme Court. Either party can contest a decision of the Supreme Court in the Court of Appeal and the matter could finally go to the Judicial Committee of the Privy Council.

18. For transposing the tax treaties into domestic law, the Minister of Finance and Public Service makes a Cabinet Submission for Cabinet Approval. The approval is the ratification process. Thereafter, the treaty is incorporated into Jamaican laws where the Minister of Finance makes an Order pursuant to s.83 of the Income Tax Act 1955 (ITA). The Order (which includes the actual treaty) is published by way of a Notice in the Gazette which introduces the treaty into Jamaican Law.




Taxation System

19. All taxes on income are levied by the central government. Certain taxes on real property and licence fees are levied by local government. Jamaica levies tax on income of every person and the basis of imposition of income tax is provided in s.5 of the ITA. The ‘person’ means any individual and also any body of persons, which include corporate. The “body corporate subject to income tax” means any body corporate, wherever resident, other than one whose entire income is by s.12 of the ITA or any other enactment exempted or relieved from income tax.

20. Every person liable to pay income tax is required to deliver a true and correct return of his whole income in the prescribed form (ITA, s.67). Persons committing defaults in filing returns of income or making false claims are subject to penalties (including fines) and are liable to prosecution under the ITA. In Jamaica the tax year coincides with the calendar year, however the accounting year (i.e. fiscal year) starts on 1 April and ends on 31 March.

21. Income tax is charged on the worldwide income of resident individuals in Jamaica and the income of non-residents derived from Jamaica. There is no income tax on capital gains earned on the disposal of capital assets. However, there is a transfer tax of 4% of gross consideration or market value when title passes. Resident individuals which are considered non- “domiciled” in Jamaica, as approved by the Commissioner, or are Commonwealth citizens who are resident but not ordinarily resident in Jamaica are in principle taxable on foreign income only on a remittance basis (to the extent that such income is received in Jamaica (s.27 ITA)). The test of residency in Jamaica is determined by whether the resident is ordinarily resident or domiciled in Jamaica. An individual is considered resident in Jamaica, if...
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