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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the work of the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary


	This report summarises the legal and regulatory framework for transparency and exchange of information in India.

	India is Asia’s second-largest country by size and the second most populous country in the world. It is the world’s 11th largest economy, by nominal GDP, and is engaged with many trading partners. India has an extensive network of treaties which allow for exchange of information for tax purposes and has been actively engaged in exchanging information for more than 40 years. As a member of the G20, in 2009 India committed to implement the agreed international standard for tax transparency and exchange of information and became a member of the restructured Global Forum on Transparency and Exchange of Information for Tax Purposes.

	It is India’s policy to exchange information to the standards as reflected in its Double Tax Conventions (DTCs) which provide for effective exchange of information, with the exception of a limited number of old DTCs.

	Exchange of information articles in India’s DTCs have confidentiality provisions in line with the international standards and India’s domestic legislation also contains confidentiality provisions. In addition, each of India’s DTCs ensures that information would not be shared which would disclose trade, business, industrial, commercial or professional secrets; be subject to attorney client privilege; or be contrary to public policy.

	India’s treaty policy is complemented by wide-ranging powers to request information, search premises and seize documents. There are no limitations - e.g. domestic tax interest, limited to criminal tax matters, limited by de minimis threshold, limited to taxpayers currently under examination - on the competent authority’s ability to use these information gathering powers. These powers may be used to respond to an international exchange of information request. They provide the ability to obtain information held by banks, other financial institutions, and any person acting in an agency or fiduciary capacity including nominees and trustees, as well as information regarding the ownership of companies, partnerships, trusts, and other relevant entities. Further, these powers include the ability to obtain accounting records from all natural and legal persons.

	No bank secrecy or corporate secrecy provisions in India’s laws would limit the ability of the competent authority to respond to an international exchange of information request. Similarly, the rights and safeguards that apply to persons in India should not unduly prevent or delay the effective exchange of information.

	Information is available that identifies the owners of companies - domestic and foreign - and members of bodies corporate. Various declaration requirements pertaining to nominee owners of shares are in place. Registered companies are required to keep accounts which explain all transactions, enable the company’s financial position to be determined and which allow for financial statements to be prepared. Companies and co-operative societies are also obliged to keep related underlying documentation.

	Information is available identifying the partners in general and limited liability partnerships in India and the partners in foreign partnerships which operate in India. The obligations for partnerships ensure that partners and persons in certain professions deriving income from the partnership keep accounts which explain transactions, enable the firm’s financial position to be determined and allow for preparation of financial statements. Partnerships are also obliged to keep underlying documentation for the accounting records.

	India allows for the creation of trusts and some registration requirements exist for these types of legal arrangements. Information is available that identifies the settlors, trustees and beneficiaries of express trusts and accounting records which must be kept for trusts. Persons assessed for the income of a trust are obliged to keep underlying documentation for the accounting records.

	The accounting records and underlying documentation kept by companies, partnerships and trusts are required to be kept for at least five years and banks, financial institutions and financial intermediaries are obliged to maintain transaction records for ten years from the date of the transaction.

	India’s response to the determinations, factors and recommendations in this report, as well as the application of the legal framework to the practices of its competent authority, will be considered in detail in the Phase 2 Peer Review, which is scheduled for the second half of 2012.





Introduction


Information and methodology used for the peer review of India

12.The assessment of the legal and regulatory framework of India was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange-of-information mechanisms in force or effect as at May 2010, other materials supplied by India, and information supplied by partner jurisdictions.

13.The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses India’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element, a determination is made that either: (i) the element is in place; (ii) the element is in place but certain aspects of the legal implementation of the element need improvement; or (iii) the element is not in place. These determinations are accompanied by recommendations on how certain aspects of the system could be strengthened (see Summary of Determinations and Factors Underlying Recommendations on page 71).

14.The assessment was conducted by a team which consisted of two assessors and a representative of the Global Forum Secretariat: Ms. Yanga Mputa of the South Africa Revenue Service; Mr. Günter Dauben of the German Federal Central Tax Office; and Ms Rachelle Boyle from the Global Forum Secretariat. The assessment team examined the legal and regulatory framework for transparency and exchange of information and relevant exchange of information mechanisms in India.




Overview of India

15. The Republic of India (hereinafter referred to as India) is Asia’s second largest country by size and has a population of 1 186 billion,1 making it the second most populous country in the world. It is a multilingual society with 22 principal languages. Hindi is the national language and primary tongue of a large percentage of people, while English is the preferred business language. India shares borders with Pakistan and Afghanistan in the west; Bangladesh and Myanmar in the east; and Nepal, China and Bhutan in the north.

16. India’s 2009 Gross Domestic Product was USD 1 209 billion.2 A balance of payments crisis in 1991 was the catalyst for a program of significant economic reforms including: liberalisation of foreign investment and exchange regimes; significant reductions in tariffs and other trade barriers; financial sector reforms; and significant adjustments in monetary and fiscal policies. Since that time, India has become an attractive destination for foreign capital, with net capital inflows increasing to 9.2% in 2007-2008.3 The services sector has become a major part of the economy, representing more than 50% of GDP. Please see Annex 4 for an overview of India’s financial sector and relevant professions.

17. Exchange controls have been reduced over the past decade, particularly since enactment of the Foreign Exchange Management Act 1999. This act and the remaining exchange controls are oversighted by the Reserve Bank of India (RBI).


General information on legal system and the taxation system

18. After a period of colonial rule India achieved independence from Britain in 1947. The 1950 Constitution provides for a parliamentary system with a bicameral parliament and three branches: the executive, legislative and judiciary. It has a federal system consisting of the Central Government and the State Governments. The Government exercises broad administrative powers in the name of the President, whose duties are largely ceremonial. The Parliament, the supreme legislative body of India, comprises the President and the two Houses: Lok Sabha (the lower house of the Parliament) and Rajya Sabha (the Council of States). All legislation requires the consent of both Houses of Parliament. For financial and related legislation, the will of the Lok Sabha prevails. The national executive power is centred in the Council of Ministers (the Cabinet), led by the Prime Minister.

19. There are also elected governments in the 28 States and in the 7 Union Territories. The States’ Chief Ministers are responsible to the legislatures in the same way as the Prime Minister is responsible to Parliament. Each State also has a Governor appointed by the President, who may assume certain broad powers when directed by the Central Government. The Central Government exerts greater control over the Union Territories than over the States, although some Territories have gained power to administer their own affairs.

20. The Indian legal system is based on common law. The division of powers into Union powers, State powers and concurrent powers can be found in a Schedule to the Constitution. If a power is listed as concurrent, the States are prevented from enacting laws that are inconsistent with Union laws. Any residual powers rest with the Union. Rules, Regulations, Orders, Declarations, Notifications, and Guidelines are issued under the authority of the relevant act and provide detail with regard to the statutory obligations. Rules, Regulations and Orders, published in the Government Gazette, have the force of law. Laws issued by the Parliament extend throughout the territory of India and those made by State legislatures generally apply only within the territory of the State concerned. Please see Annex 4 for an overview of relevant laws.

21. India has a well-developed tax structure with demarcated authority between Central and State Governments and local bodies. In accordance with Schedule 7 to the Constitution, the majority of laws relating to civil, criminal and tax jurisprudence are federal in nature. The Central Government levies taxes on income (except tax on agricultural income, which the State Governments can levy), customs duties, central excise and service tax. Value Added Tax (VAT),4 stamp duty, State excise, land revenue and tax on professions are levied by the State Governments. Local bodies are empowered to levy tax on properties, octroi and for utilities (e.g. water supply).

22. Exchange of Information for tax purposes is solely a power of the Central Government, which is empowered under the Income-tax Act 1961 (ITA) s.90 to enter into agreements for the exchange of information with other countries or specified territories. In India, two Joint Secretaries (FT&TR-I and FT&TR-II) in the Department of Revenue, Ministry of Finance, head the competent authority of India for all matters relating to international tax matters. The Joint Secretaries are responsible for treaty negotiations and for exchange of information in accordance with such agreements. The competent authority may request information from the state tax authorities (s.131, s.133(6), s.138).

23. India established its first DTC in 1965. In 2009, India committed to implement the agreed international standard for tax transparency and exchange of information and became a member of the restructured Global Forum on Transparency and Exchange of Information for Tax Purposes.

24. India has a sliding scale for taxes on individuals and co-operative societies. For individuals, no tax is payable on annual income up to INR 160 000 (EUR 2 811),5 or INR 190 000 (EUR 3 338) for women or INR 240 000 (EUR 4 217) for senior citizens. Income of between INR 160 000 to INR 500 000 (EUR 8 785) is taxed at 10%. Income from INR 500 000 to INR 800 000 (EUR 14 056) is taxed at 20%, and income beyond that threshold is taxed at 30%. For co-operative societies, a tax rate of 10% is applied to income up to INR 10 000 (EUR 176), 20% for income between INR 10 000 and INR 20 000 (EUR 351) and a rate of 30% is applied to income over INR 20 000.

25. A flat tax rate of 30% is payable by firms, domestic companies and local authorities. Domestic companies...
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