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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the work of the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information for tax purposes in Bermuda.


 2. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information (EOI) partners. While Bermuda has a developed legal and regulatory framework, the report identifies a number of areas where Bermuda could improve its legal infrastructure to more effectively implement the international standard. The report includes recommendations to address these shortcomings.


 3. In terms of assessing the framework to ensure the availability of relevant information, Bermuda’s legislation reflects a three-pronged approach. First, there are obligations imposed directly on companies, partnerships and trusts to retain certain ownership, identity, accounting and banking information, and in some instances to provide that information to government authorities. This is complemented by obligations imposed through the licensing regime applicable to certain industry sectors in Bermuda, including insurance, investment, trust and banking businesses. Finally, the anti-money laundering regulations which apply to Service Providers create a third layer of requirements to capture relevant information. In most cases these obligations are supported by investigatory powers and monetary sanctions. However, identity and ownership information may not consistently be available in respect of all express trusts with respect to which Private Trust Companies act as trustees. This issue will be examined further in the Phase 2 Peer Review. Finally, in some cases there are currently no penalties for non-compliance with obligations to maintain ownership and identity information in the case of companies and partnerships.


 4. In general, the obligations set out in the law are explained in more detail in non-binding texts including Guidance Notes, Statements of Principles and Codes of Conduct which are issued by the Bermuda Monetary Authority. These texts are required to be taken into account by a Court in determining whether an offence against the related law has been committed; or may be considered by the BMA in determining whether there has been a breach of licensing conditions.


 5. In respect of access to information, the access powers of Bermuda’s competent authority, the Minister of Finance, are based on a comprehensive power to issue notices to the holders of such information. In respect of requests arising under the USA-Bermuda EOI agreement, the competent authority has additional search and seizure powers and Bermuda should consider extending these powers to be available in respect of requests from all EOI partners. Bermuda’s powers to access information are not impeded by secrecy provisions in domestic law nor by a requirement for a domestic tax interest in the information sought.


 6. Having concluded its first agreement for the exchange of information in 1988, in the last three years Bermuda has rapidly expanded its EOI network which now covers 22 jurisdictions, with many of these agreements already in force. Bermuda is still actively negotiating EOI agreements and should continue with this policy. Whilst generally following the terms of the OECD Model TIEA, there are some variations in Bermuda’s EOI agreements and implementing domestic legislation which may prevent information being exchanged to the international standard in all instances. Further, in some instances, additional obligations are imposed on Bermuda’s EOI partners to meet the threshold of a valid request. A practical assessment of whether these variations impose an impediment to the exchange of information will be made in the Phase 2 Peer Review of Bermuda.


 7. Bermuda’s response to the recommendations in this report, as well as the application of the legal framework to the practices of its competent authority will be considered in detail in the Phase 2 Peer Review of Bermuda which is scheduled for the second half of 2012.




Introduction


Information and methodology used for the peer review of Bermuda

8. The assessment of the legal and regulatory framework of Bermuda was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on information available to the assessment team including the laws, regulations, and exchange-of-information mechanisms in force or effect as at May 2010, Bermuda’s responses to the Phase 1 questionnaire and supplementary questions, information supplied by partner jurisdictions, and other relevant sources such as recent reports on Bermuda by the Caribbean Financial Action Task Force and the International Monetary Fund.


 9. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Bermuda’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that (i) the element is in place; (ii) the element is in place but certain aspects of the legal implementation of the element need improvement; or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant. A summary of the findings against those elements is set out on page 59 of this report.


 10. The assessment was conducted by an assessment team which consisted of two expert assessors: Mr Koki Harada, the Deputy Director of the International Tax Policy Division in the Tax Bureau of Japan’s Ministry of Finance; and Dr Antonia Schenk-Geers, Senior Policy Adviser for International Exchange of Information Affairs in the Netherlands Ministry of Finance; as well as one representative of the Global Forum Secretariat, Caroline Malcolm.


 11. The report is divided into four main segments. First, the introduction which sets out the governmental, economic and legal context in which Bermuda’s exchange of information regime operates. Turning then to the basis of the assessment, the ten essential elements of the international standard are considered, divided into whether information is available, whether it can be accessed by government authorities, and finally the mechanisms for exchanging the information with EOI partners.




Overview of Bermuda


Governance and Economic Context

12. Bermuda is the oldest continuing self-governing overseas territory of the United Kingdom, located in the North Atlantic Ocean on approximately the same latitude as the state of South Carolina in the USA. As at 2009, the population was estimated at 64 395,1 of which 79% were born in Bermuda. Bermuda has the third highest per capita income in the world at just over BD 69 000 in 2004 and does not impose any direct or sales tax. The local currency is the Bermudian dollar, fixed at BD1 = USD1 and all amounts referred to in this report are in Bermudian dollars, unless otherwise indicated.


 13. Whilst the Bermudian economy has traditionally been supported by a strong tourism industry, this sector has been faced with a significant downturn in the last few years, with a drop of more than 100 000 visitors per year, to 555 162 in 2008. In contrast, Bermuda’s banking and financial services sector has experienced continuing strong growth, particularly in the area of insurance, reinsurance and captive insurance, which saw a marked influx of business following the attacks on the World Trade Centre in September 2001, and Hurricane Katrina in 2005. This sector contributed more than 50% of Bermuda’s GDP in 2006. The Bermuda Monetary Authority (BMA) has oversight responsibility for the insurance, trust and investment business sectors, as well as collective...
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