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Foreword

This report presents a comparative study of environmental compliance assurance systems in eight countries representing different legal, institutional, and cultural settings: six OECD countries (Finland, France, Japan, the Netherlands, the United Kingdom, and the United States) and two non-OECD countries (China and Russia).

The report contributes to the realisation of the Strategic Vision of the OECD Environmental Policy Committee (EPOC) (2006) by assisting governments in effective and efficient implementation of their environmental policies through policy-relevant analysis and cross-country exchange of information and experiences. It is in line with the OECD Framework for Effective and Efficient Environmental Policies (2008) which states that “no environmental policy instrument will be environmentally effective or economically efficient without appropriate compliance assurance mechanisms”.

The study provides policy makers, environmental regulators, and other stakeholders with a comprehensive analysis of the design, management aspects, and the main elements of government programmes to ensure compliance with pollution prevention and control regulations, particularly in the industrial sector. Focusing on compliance promotion, compliance monitoring, and non-compliance response, it identifies and compares good practices observed in the studied countries, sets them in context of respective regulatory cultures, and points to the key trends across the different systems.

The report’s conclusions were discussed at the international conference “Environmental Compliance Assurance: Trends and Good Practices” which was held in Paris on 17-18 November 2008 and brought together over 50 participants from 17 countries, representing environmental authorities, industry, academic experts, and NGOs. It was further considered and endorsed at the 14th meeting of the OECD Working Party on National Environmental Policies (WPNEP) on 19-20 November 2008.

The production of the report was financially supported by the governments of Finland, France, Japan, the Netherlands, the United Kingdom, and the United States.

The report is published under the responsibility of the OECD Secretary-General, and does not necessarily reflect the views of the OECD or its members.
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Executive Summary

Despite good progress in developing environmental laws and policies, there is growing evidence that OECD countries are generally not on track to achieve some of their key environmental goals. One of the main reasons is the implementation gap that exists between policy objectives and performance. Insufficient compliance with environmental requirements is an important part of this implementation gap.

Assuring compliance with environmental requirements is a difficult challenge for various reasons:



	Compliance with environmental requirements is seldom, if ever, complete;

	Defining an appropriate level of compliance can be challenging;

	Detecting and taking action against non-compliance is complex and resource-intensive; and

	The institutions assuring compliance with environmental requirements need to be sufficiently independent and equipped to resist undue political pressure or corruption.


Designing effective compliance assurance regimes has also been hampered by the relative lack of analysis of the factors that determine the environmental behaviour of firms in relation to environmental requirements, or of the efficiency and effectiveness of alternative compliance assurance instruments. Indeed, environmental compliance assurance has long been subject to relatively little attention compared with the design of environmental policies and their specific tools. This may be linked to the institutional separation that generally exists between policy “developers” and “implementers”.

Notwithstanding these difficulties, governments are increasingly challenged to set ambitious compliance assurance objectives, usually in the face of much uncertainty, and to deploy their scarce human and financial resources to achieve those objectives as efficiently as possible. Regulatory reform programmes have reinforced these demands and have emphasised the need to reduce regulatory burdens on industry. The shift away from policies targeting “end-of-pipe” solutions to reducing pollution at source have also affected the way in which environmental enforcement agencies conduct their activities. Internationally, concerns about the competitive advantage that may be conferred on domestic industries by inadequate or inconsistent enforcement have put the spotlight on compliance assurance programmes, as has the need to support developing countries to build their capacities in this area.

This report is the result of a systematic comparative study of environmental compliance assurance systems in eight countries representing different legal, institutional, and cultural settings: six OECD countries (Finland, France, Japan, the Netherlands, the United Kingdom, and the United States) and two non-OECD countries (China and Russia). The objective of the study (undertaken in 2007-2008) was to help governments face up to the challenge of improving environmental enforcement and compliance through cross-country exchange of experiences.

The study focuses on instruments to ensure compliance with pollution prevention and control regulations, particularly in the industrial sector. It covers the three main aspects of compliance assurance – compliance promotion, compliance monitoring, and non-compliance response (enforcement). It also examines the main features of the institutional frameworks and environmental regulatory requirements that determine how compliance assurance programmes are developed, as well as the ways in which compliance assurance programmes are managed.

The analysis shows that national approaches to environmental compliance assurance are shaped by administrative traditions and cultures, and that important differences exist in the approaches being followed in the countries reviewed (for example, the different emphasis that countries place on non-repressive response to violations as opposed to sanctions). Nevertheless, it is also clear that the examined countries face many common problems, and that they are making significant efforts to enhance the efficiency and effectiveness of their environmental compliance and enforcement regimes. The study highlights some well-established and emerging trends, innovative approaches, and good practices in order to facilitate policy dialogue and further analysis of selected issues.

In particular, the study identifies the following trends in efforts to enhance environmental compliance assurance:



	Increased focus of strategic planning and performance assessment on environmental outcomes. Environmental authorities in many countries (e.g. the Netherlands, the UK, and the US) have developed performance indicators to assess levels of compliance with regulatory requirements, and reductions of the negative impact on the environment. However, the different data and methodologies used to compile compliance and enforcement indicators make cross-country comparison and international benchmarking difficult.

	Integration of environmental permitting and compliance monitoring regimes across media. This trend is most pronounced in the EU countries which have integrated permitting and compliance monitoring for large industry and cross-media general binding rules for smaller facilities. On the other hand, the US and Japan maintain their long-established single-medium regulatory regimes and inspection programmes.

	Growing importance of compliance promotion, particularly targeted at small and medium-sized enterprises. This trend is clearly visible in all the countries studied. Compliance promotion can be an efficient approach to achieving compliance, both for businesses that receive information, assistance and incentives, and regulators that thereby save resources on enforcement. In recent years, the focus of compliance promotion has been moving from the traditional emphasis on specific regulations to one on incentives to introduce environmental management systems and pollution prevention, and generally to go beyond compliance.

	Targeting of compliance monitoring on facilities where potential environmental risks are greatest and/or where operator performance suggests a higher risk of non-compliance. The targeting approaches vary from defining risk-based categories of installations and respective minimum inspection frequencies (e.g. in the US, Finland and France) to formal scoring systems (in the UK and the Netherlands). There is evidence that risk-based targeting results in a higher rate of detection of non-compliance and, therefore, in more effective and efficient compliance assurance programmes.

	Shifting responsibility for monitoring the environmental impacts of facilities from competent authorities to regulated entities, with appropriate oversight safeguards. At the same time, the emphasis in the studied countries is increasingly on modernising and simplifying self-monitoring and reporting to reduce costs for businesses and regulators.

	Making enforcement more proportionate to the extent of non-compliance. Some countries are making more use of, or are planning to introduce, administrative, rather than criminal, response measures for less severe violations. They are also taking more account of the economic benefits resulting from non-compliance and ability to pay when calculating monetary penalties for firms (as in the US, the UK, and the Netherlands). However, in the more consensus-based compliance cultures of Finland and Japan, where a warning is often enough to restore compliance, sanctions in general (and criminal ones in particular) are extremely rare.

	Enhancing stakeholder co-operation, transparency and public disclosure of information. Most of the studied countries (particularly the Netherlands) have been improving interagency co-ordination. The dialogue with the regulated community is expanding through compliance promotion and increasing transparency of permitting and enforcement procedures. More and more countries publicly disclose compliance monitoring information and some, like the US, provide public access to enforcement data.

	Mobilising opportunities provided by information technology. Information technology is offering a variety of ways to improve regulatory efficiency and to reduce the administrative burden on the regulated community. Examples include electronic submissions of permit applications and self-monitoring reports, databases of various complexity, and interactive web-based tools.

	Analysing non-compliance with environmental requirements in order to improve policy design. Environmental enforcement authorities increasingly take part in the elaboration of new, or the improvement of existing, policies and regulations, to help close the gap between policy development and implementation. For example, in the Netherlands, causes of non-compliance and effectiveness of enforcement are thoroughly studied as part of the policy and legislative design process.


Improving the efficiency of compliance assurance is at the core of most of these trends. Enforcement agencies are responding to the challenge of achieving better environmental results with less financial resources by streamlining the key activities, adopting new and improving the existing instruments, and targeting their activities on higher-risk segments of the regulated community.

While significant progress has been made in recent years in some countries, there is much more that could be done to support the efforts of environmental enforcement agencies to enhance the efficiency and effectiveness of their activities. In particular, there could be merit in examining issues such as:



	The extent to which implementation gaps arise from the choice and design of policy instruments or ineffective compliance assurance.

	Ways in which the analysis of non-compliance could help improve policy design.

	The development of comparable indicators to assess the performance of compliance assurance programmes that could be used for international benchmarking; and

	Methods to assess the minimum human and financial requirements that need to be met in order to achieve given environmental compliance objectives (thereby establishing limits of doing more with less).





Introduction

This report is the result of a comparative study of environmental compliance assurance systems in six OECD countries and two non-OECD countries undertaken in 2007-2008 by the OECD Secretariat. The study contributes to the realisation of the Strategic Vision of the OECD Environmental Policy Committee (2006) which emphasises the importance of “enhancing environmental governance and incentives for compliance with, and enforcement of, environmental policies at national and international levels.”

Role of Compliance Assurance in Environmental Management

The design and performance of systems that ensure environmental regulatory compliance is becoming a subject of particular interest in light of society’s demand for effective policies that target a high level of environmental protection and are compatible with robust economic growth. Despite good progress achieved in putting such policies in place, OECD countries are generally not on track to reach some of their key environmental objectives.a One of the key reasons for this is the so-called “implementation gap”, which includes insufficient compliance with environmental requirements. Compliance assurance is also the weakest link in environmental policy implementation in non-OECD countries.

Low compliance may stem from various causes, such as inadequate incentives provided by the regulatory framework, lack or poor design of important compliance assurance tools, and insufficient institutional capacity and resources of enforcement authorities. Environmental compliance assurance programmes address these challenges through a broad array of actions taken by governmental agencies alone or in co-operation with other stakeholders. However, these efforts depend on the quality and integrity of the overall governance system, and on the political priority assigned to environmental issues.

Environmental compliance assurance can bring many benefits and contribute to building good governance in various ways:



	Reinforce credibility, fairness, and the deterrence effect of environmental regulations;

	Strengthen public confidence in the policies and institutions responsible for environmental safety, conservation and more equitable access to natural resources;

	Help maintain the level playing field for businesses by ensuring that no company obtains a competitive advantage from its non-compliance;

	Reduce costs for society, including administrative and compliance costs; and

	Create a predictable investment climate based on the rule of law, thereby stimulating econo-mic development and innovation and enhancing markets for environmental goods and services.


So far, environmental compliance and enforcement has attracted relatively little attention from national environmental authorities in OECD countries, compared with efforts to optimise the design of environmental policies and their specific tools. This has often led to inadequate consideration of likelihood of compliance and of required enforcement capacities in the development of environmental policy instruments and specific regulatory requirements. Although individual OECD countries have recently undertaken initiatives to develop effective and efficient compliance and enforcement mechanisms, there has been little systematic analysis of the experience gained by environmental agencies with different approaches in different settings.


Objectives of the Study

This study is a first attempt to examine in a systematic way a range of environmental compliance assurance systems. It engaged environmental authorities in six OECD countries – Finland, France, Japan, the Netherlands, the United Kingdom, and the United States – and two major emerging economies – China and Russia – in a comparative analysis of their compliance and enforcement instruments, the ways in which they are applied, and the results achieved. The participating OECD countries represent different legal, institutional, and cultural settings. The inclusion of non-OECD countries in this analysis aims at enhancing the pool of experience, supporting improved environmental compliance globally, and promoting greater international transparency with regard to environmental management.

The study’s objectives are:



	To assist OECD countries in effective and efficient implementation of their environmental policies through policy-relevant analysis and cross-country exchange of data and experiences; and

	To enhance co-operation between OECD and non-OECD countries in the field of environmental compliance assurance.


The report is intended to provide policy makers, environmental regulators, and other stakeholders with:



	Better understanding of factors that affect the design and performance of compliance assurance strategies and instruments;

	Insights into how scarce environmental enforcement agency resources can be used to achieve the greatest environmental outcome;

	Information on ways in which the cost burden of compliance assurance instruments on the regulated community can be reduced; and

	Greater awareness of measures to increase accountability of enforcement authorities, enhance transparency in their relationship with the regulated community and the public, and improve feedback to policy making.



Scope and Methodology

The study covers the three principal components of a compliance assurance system: compliance promotion, compliance monitoring, and enforcement against violations. In addition, it addresses the main features of the legal and institutional frameworks related to compliance assurance and the ways in which compliance assurance programmes are managed. The study focuses on compliance with pollution prevention and control regulations, particularly in the industrial sector.

The project was conducted in close partnership with environmental authorities in the eight participating countries: the Ministries of the Environment of Finland and Japan, the French Ministry of Sustainable Development, the Ministry of Housing, Spatial Planning and the Environment of the Netherlands, the Environment Agency of England and Wales, the US Environmental Protection Agency, the Chinese Ministry of Environmental Protection, and the Russian Federal Service for Environmental, Technological and Nuclear Supervision.

At the first stage of country-specific studies, each partner agency was invited to complete a questionnaire that covered a wide range of compliance assurance-related issues. The questionnaire responses were complemented by an in-depth literature and Internet research. Country visits were carried out by the OECD Secretariat to interview relevant governmental and non-governmental stakeholders and gain further insights into how compliance assurance strategies have been developed and implemented. This information formed the basis of the cross-country analysis of best practices in each substantive area.

The study also built on the work which had already been done by the OECD Environment Directorate in the context of co-operation with countries in Eastern Europe, Caucasus and Central Asia, as well as in Southeast Asia. In addition, the analysis was significantly enriched by the experience of the International Network on Environmental Enforcement and Compliance (INECE) and the European Union Network for the Implementation and Enforcement of Environmental Law (IMPEL), in both of which the OECD has been an active participant in recent years.


Structure of the Report

This report addresses the design, management aspects, and the principal elements of compliance assurance systems. Part I identifies, analyses, and compares best practices observed in the studied countries, sets them in context of respective regulatory cultures, and points to the key trends across the different systems. In particular:



	Chapter 1 examines different elements affecting the design of compliance assurance programmes, including factors of compliance behaviour of regulated entities, regulatory regimes for different segments of the regulated community, and the institutional framework.

	Chapter 2 looks at the management aspects of compliance assurance: strategic planning and performance assessment, implications for policy making, optimising the use of enforcement agency resources and reducing administrative costs borne by the regulated community.

	Compliance promotion, including information dissemination, financial incentives, and promotion of corporate environmental management, is the subject of Chapter 3.

	Chapter 4 considers different compliance monitoring tools with a focus on site inspections, targeting of facilities for inspection, and self-monitoring.

	The application of various instruments of non-compliance response – those of administrative, civil judicial and criminal enforcement – is analysed in Chapter 5, which also concentrates on the design of non-compliance penalties and citizens’ role in enforcement.

	Finally, Chapter 6 summarises the main trends in environmental compliance assurance and defines the key challenges that need to be addressed in further work on this matter.

	Brief country profiles presented in Part II – Chapter 7 through Chapter 14 – describe the environmental compliance systems of each country that participated in the study.






PART I

Cross-country Analysis





Chapter 1

Compliance Assurance as Part of the Regulatory Framework

Environmental compliance assurance is the application of all available instruments aimed at influencing the behaviour of regulated entities to comply with regulatory requirements. Its principal functions are to promote voluntary compliance, detect and reverse non-compliance, and, as appropriate, punish the offender.

This chapter considers the main elements of a compliance assurance system and the key factors affecting its design.


1.1. Main Elements of a Compliance Assurance System

Compliance assurance is a crucial element of the iterative, cyclical process of environmental regulation. It links legislative requirements with the assessment of policy implementation and feedback allowing adjustment of the laws and policy instruments. Successful policy implementation depends upon the effectiveness of each element in this regulatory cycle. Given that environmental compliance assurance involves a broad array of government and non-government actors, and is time and resource-intensive, its main challenge is to design an effective and efficient package of tools in support of policy objectives.

The three main categories of instruments of environmental compliance assurance are



	
Compliance promotion – any activity that encourages compliance but does not involve sanctions for non-compliance. Examples of compliance promotion include information dissemination, technical assistance, and regulatory and financial incentives.

	
Compliance monitoring – collecting and analysing information on compliance status. Compliance monitoring may include governmental inspections, audits or investigations, monitoring of ambient environmental quality, self-monitoring and reporting by regulated entities, and citizen monitoring.

	
Enforcement – a set of actions that the government or third parties take in response to non-compliance with environmental requirements to compel the offender to return to compliance and remediate the damage resulting from the violation, as well as to impose sanctions on the offender.



Effective compliance assurance involves a combination of promotion, monitoring, and enforcement tools which are mutually supportive. For example, compliance promotion helps to target inspections on poorer performers (by improving the performance of regulated entities willing to comply voluntarily), compliance monitoring detects violations which are subject to enforcement, and the dissemination of information about enforcement cases is a good compliance promotion instrument.

The choice of these tools and their interaction, i.e. the design of a compliance assurance system is strongly influenced by



	General as well as local factors affecting regulated entities’ compliance behaviour;

	The way environmental requirements are defined for the regulated community; and

	The country’s institutional framework supporting policy implementation.



The following sections consider these three aspects, drawing on the variety of models represented by the studied countries.




1.2. Key Factors of Compliance

Knowledge of factors that drive compliance behaviour is crucial for the design and application of compliance assurance instruments. This section briefly reviews the theory of compliance behaviour and considers its policy implications.

Traditional environmental economics theory assumes that regulated entities are rational when making compliance decisions: they decide whether to comply or not based on the balance between expected compliance costs (i.e. expenses for technological and management improvements to meet environmental requirements) and non-compliance costs (i.e. value of monetary penalties, civil liability, etc.). In other words, if it is “cheaper” to violate a requirement, an operator would do so. Under this theory, competent authorities must raise the “costs” of non-compliance by raising the probability of detection of an offence (via intensive compliance monitoring); making non-compliance response swift, certain, and fair; imposing penalties high enough to outweigh non-compliance benefits; and raising awareness of enforcement actions.

The literature also provides suggestions on why compliance may sometimes be higher than expected with the current levels of monitoring and enforcement by regulatory agencies:1



	Firms often subjectively overestimate the expected penalty, and perceived levels of inspections and sanctions determine firms’ compliance behaviour and explain compliance despite low sanctions.

	Compliance may also be the effect of an expectation of becoming subject to more intensive compliance monitoring and stricter enforcement if previously found non-compliant.

	Regulators may provide direct or indirect financial incentives, such as tax breaks, or disincentives (e.g. restricted access to credit) to promote compliance (see Section 3.3).

	
Market forces may influence compliance behaviour via potentially adverse reactions of customers, investors, insurers, or stock-market valuations. Such information could also influence the general public image of the firm concerned, or lead to pressure from local communities.

	
Intrinsic (internal) motivation, such as honesty or social norms, may also lead to environmentally friendly behaviour and voluntary compliance. This factor may be magnified in co-operative cultures (such as Japan and Finland) with very widely shared communal values where many more people act based on non-economic reasons to avoid non-compliance.



In the Netherlands, the parameters of regulated community’s response to regulation were summarised in the so-called “Table of Eleven” (see Box 1.1). It is based on a combination of social and criminal theories of compliance behaviour and on practical experience in the maintenance of law and order.

The understanding of the factors that determine compliance helps governments design more effective regulations and compliance assurance programmes. Regulatory design is optimal when the requirement is simple to implement and produces a maximum level of voluntary compliance, which is reinforced by various compliance promotion activities. If an analysis of compliance factors shows that spontaneous compliance is insufficient, then either compliance monitoring and enforcement have to be strengthened, or the regulatory regime redesigned, in order to achieve the desired level of compliance.


Box 1.1. The Netherlands Table of Eleven: Definition of Key Factors of Compliance


Spontaneous compliance dimensions – factors of voluntary compliance and the influence of compliance promotion:



	1. Knowledge of rules – familiarity of the regulated community with the regulation and the clarity of requirements.

	2. Cost-benefit considerations – advantages and disadvantages of compliance in terms of time, money, and effort.

	3. Level of acceptance – the extent to which policy and regulations are (generally) accepted by regulated entities.

	4. Loyalty and obedience – innate willingness of regulated entities to comply with laws and regulations.

	5. Informal monitoring – possibility of detection and disapproval of non-compliance by non-government actors.



Monitoring dimensions – the influence of compliance monitoring:



	6. Informal report probability – possibility that an offence is reported by non-government actors (whistle blowing).

	7. Monitoring probability – likelihood of being subject to inspection by competent authorities.

	8. Detection probability – possibility of detection of an offence by competent authorities.

	9. Selectivity – chance of inspection as a result of risk-based targeting of firms, persons, or areas.



Sanctions dimensions – the influence of enforcement.



	10. Sanction probability – possibility of a sanction being imposed if an offence has been detected.

	11. Sanction severity – stringency and type of a sanction and adverse effects associated with it.



Source: Van der Schraaf (2005).






1.3. Setting the Requirements

In the context of the overall regulatory system, facility-specific permits and statutory norms of direct application to operators translate environmental policies into enforceable conditions. Since it is the conformance to those conditions that environmental compliance assurance is all about, how they are set has a major impact on the performance of the entire system. If properly designed and set in a transparent manner, these conditions provide incentives for the regulated community to protect the environment in an effective and cost-efficient way, and ensure that private and public interests are equally respected. Compliance promotion, monitoring, and even enforcement tools are usually designed in line with the systems of setting environmental requirements.


Differentiation of regulatory regimes between larger and smaller pollution sources

Regulatory programmes are designed based on the identification and understanding of different segments of the regulated community, and on their ability and willingness to comply with environmental requirements. A differentiated approach to setting these requirements enables competent authorities to tailor their use of compliance assurance instruments, to prioritise inspections, and to focus compliance promotion and enforcement efforts.

In most of the studied countries, regulatory regimes of different complexity apply to pollution sources depending on their size and potential environmental impact, while specific boundaries between those regimes vary greatly from country to country. The two principal regimes are facility-specific permitting and general binding rules (GBRs). GBRs are standard conditions stipulated in a statutory document covering certain categories of installations or activities. While customised permitting is usually associated with a complex procedure, GBRs are implemented through a much simpler process (e.g. notification).

Facilities with intrinsically low environmental impact are usually not regulated by environmental authorities. They may be subject to local rules (including notification provisions) defined by municipalities (as in France and Finland) or must conform to general legal requirements to use best practicable means to prevent environmental nuisances (e.g. “duty of care” principles in the UK).

In some of the countries, the regulatory differentiation is well established. For example, in France, there are two main regulatory regimes for “classified” (central government-regulated) installations: those requiring a permit (autorisation) and those that must submit a declaration before starting operation and comply with applicable GBRs. Only about 10% of regulated installations in France and 11% in the Netherlands are subject to facility-specific permitting. The permitting framework covers only around 2% of registered businesses in the UK. In other countries (the US, Finland, and Russia), facility-specific permitting is predominant, while in Japan, on the contrary, emission and effluent standards (which could be regarded as GBRs) are applied directly, without a permitting procedure.

The following principal criteria are commonly applied when the use of GBRs is considered for a segment of the regulated community



	GBRs must cover a sufficiently large number of regulated entities in a particular category to make this regulatory regime effective;

	The state of technology and techniques in that category of installations must not be fast moving, as GBRs cannot be updated frequently; and

	The installations must have a similar, and individually relatively minor, environmental impact.



Some diversification of requirements and procedures is also underway within the permitting systems in several countries. Finland is planning to replace customised permits, now covering almost the entire regulated community, with GBRs for gas stations, small power plants, and several other categories of small installations regulated by municipal authorities. In the future, it is envisaged to cover 10-15% of all Finland’s permitted installations by general binding rules. In France, the present level of diversification of permitting for different types of installations is also considered insufficient by the regulators and inspection services. The Ministry of Sustainable Development has drafted a law (awaiting parliamentary consideration at the time of the writing) that would create an intermediate permitting regime for certain categories of installations (not subject to EU requirements) envisaging a simpler application, general activity-based requirements, and reduced stakeholder and public consultation.

Bringing in GBRs in place of facility-specific permitting has benefits as well as limitations. It must be clear that the change would not result in reduced environmental effectiveness, particularly with respect to local sensitive environments, or undermine public participation. For example, there is much bigger support for this measure in the Netherlands, where the benefits are emphasised, than in Finland, where concerns about public participation in the permitting process are very strong.




Medium-specific and integrated permitting

Among the studied countries, two principal models of facility-specific permitting are clearly distinguished: medium-specific regulation (for air emissions, wastewater discharges, and waste management) in the US, Japan, Russia and China versus integrated, cross-media permitting in the four...
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