[image: Public Procurement in Nuevo León, Mexico]
OECD Public Governance Reviews
Public Procurement in Nuevo León, MexicoPromoting Efficiency through Centralisation and Professionalisation
Please cite this publication as:
OECD (2018), Public Procurement in Nuevo León, Mexico: Promoting Efficiency through Centralisation and Professionalisation, OECD Public Governance Reviews, OECD Publishing, Paris.
http://dx.doi.org/10.1787/9789264288225-en
[image: Visit us on OECD website]

Metadata, Legal and Rights
ISBN:  978-92-64-23543-4 (print) - 978-92-64-28822-5 (pdf)
DOI: http://dx.doi.org/10.1787/9789264288225-en

Series: OECD Public Governance Reviews
ISSN: 2219-0406 (print) - 2219-0414 (online)

This work is published under the responsibility of the Secretary-General of the OECD. The opinions expressed and arguments employed herein do not necessarily reflect the official views of OECD member countries.
This document, as well as any data and any map included herein, are without prejudice tothe status of or sovereignty over any territory, to the delimitation of international frontiers and boundaries and to the name of any territory, city or area.
The statistical data for Israel are supplied by and under the responsibility of the relevant Israeli authorities. The use of such data by the OECD is without prejudice to the status of the Golan Heights, East Jerusalem and Israeli settlements in the West Bank under the terms of international law.
Photo credits: Cover © Barna Tanko/Shutterstock.com.
Corrigenda to OECD publications may be found on line at: www.oecd.org/publishing/corrigenda.
© OECD 2018
You can copy, download or print OECD content for your own use, and you can include excerpts from OECD publications, databases and multimedia products in your own documents, presentations, blogs, websites and teaching materials, provided that suitable acknowledgement of OECD as source and copyright owner is given. All requests for public or commercial use and translation rights should be submitted to rights@oecd.org. Requests for permission to photocopy portions of this material for public or commercial use shall be addressed directly to the Copyright Clearance Center (CCC) at info@copyright.com or the Centre français d’exploitation du droit de copie (CFC) at contact@cfcopies.com.

Foreword
The state of Nuevo León is one of the fastest-growing economies in Mexico. In 2015, Nuevo León had a growth rate of 4.3%, well above the national average of 2.5%. That year, Nuevo León also had the second-highest GDP per capita in the country. The state’s primary engine of growth is the export-led manufacturing sector. It also relies heavily on construction, transport, financial services and insurance. However, many challenges lie ahead, including uncertainties about future access to major export markets and its effects on the state’s economy and finances. It is in this context that the new administration will be implementing an ambitious reform plan to improve productivity and maintain this growth trajectory. Public procurement will play a key part in the success of those reforms; improving the competency of the workforce and introducing up-to-date methods will thus be crucial for the entire procurement cycle.
Trust in public institutions in Mexico is currently quite low by international comparison, with the level of perceived corruption much higher than the average among OECD countries. The business community of Nuevo León recognises corruption as a serious problem. Indeed, almost nine out of ten local companies (86.7%) stated in 2016 that acts of corruption by public servants were "frequent" or "very frequent”, above the national average of 82.2%. 
The new administration of Nuevo León, in place since October 2015, is seeking to address this issue and to ensure long-term growth through a variety of initiatives. These initiatives include investments in infrastructure – especially transport and energy – and boosting productivity and competitiveness through investment in research and development, as well as innovation. The administration is also determined to improve trust in government. To help it achieve that goal, the government commissioned the OECD to carry out two major peer reviews: an integrity review and a public procurement review. The public procurement review is the first of its kind at the subnational level.
This report presents the findings and policy recommendations of the public procurement review. The review addresses existing strategic and operational gaps, and reflects on how the state can establish a coherent and comprehensive public procurement system. Furthermore, the review suggests how Nuevo León can strengthen its governance model, based on the framework set by the 2015 OECD Recommendation on Public Procurement, by developing a culture of efficiency and competency among the key procurement stakeholders. To support the State Government of Nuevo León (SGNL) in achieving successful implementation, the review draws on the invaluable support and input of peer reviewers from Ireland and Colombia, as well as international good practices and lessons learned from across the OECD, including Australia, Canada, Korea and the United States. The review process has also included workshops on the key phases of the public procurement cycle, such as planning, market analysis, award criteria, payment systems and framework agreements.
This review recognises the progress made so far, such as the introduction of a central purchasing body for the centralised administration, which is a common practice in almost all OECD countries. As in many other Latin American countries, public procurement practices in Nuevo León have long focused on instilling a culture of procedural compliance among procurement officials and other stakeholders. There is an understanding within the SGNL that further centralisation of the purchasing system is needed, with a greater focus on aggregated procurement. However, the workforce culture needs to change if the new vision is to materialise. In order to achieve results in the future, the SGNL will need to continue on its current path for years to come. Sustaining the momentum is crucial; the state must galvanise and maintain strong political support for the reform of the procurement process. It must also ensure a clear understanding of the priorities and responsibilities of the public procurement system. If the administration can achieve these objectives, it will be able to modernise the state’s procurement processes and create the conditions for long-term and inclusive growth.
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Executive summary
This review of public procurement in Nuevo León is the first OECD Public Procurement Review conducted at the subnational level in any OECD country or non-member economy. This review thoroughly describes the role public procurement can play in enhancing good governance and public administration at the subnational level. This is important, because, on average, two-thirds of OECD spending related to public procurement occurs at this level. 
Nuevo León is one of the most important federal states in Mexico. Highly industrialised, it is located in the northeast part of the country. The current administration of the State Government of Nuevo León (SGNL), elected for the 2015-2021 term, is reorganising the structure of the government. Importantly, the administration is working to centralise the procurement of goods and services under the Secretariat of Administration (Secretaría de Administración, SA). Changes to the procurement legislation in 2013 and the reorganisation of state secretariats in 2016 expanded the role of the central purchasing body in Nuevo León. 
The administration could reap significant benefits by creating a strong procurement structure that would allow both for more consolidation and the uptake of framework agreements. This would significantly improve and simplify common purchases. In terms of further improving efficiency and effectiveness, the SGNL faces several challenges. First, it needs to establish an electronic procurement system. Second, it needs to determine how the SA will exercise its role and be empowered as a leading force within the public procurement system. The OECD policy recommendations underline the importance of the SGNL’s ability to advance to the next stage, while proposing concrete avenues for implementation. 
Key recommendations
Set a strategy and a business model for the procurement function. 
Centralisation of procurement operations may lead to significant benefits, but if not properly managed, centralisation can also entail risks. Many central purchasing bodies lack the experience and knowledge necessary to ensure procurement operations. It would be wise for the SA to develop a strategy that includes a business model for the procurement function. 
Work towards a more efficient and fair solicitation process. 
Procurement procedures are highly control oriented. Introducing framework agreements would simplify and accelerate the solicitation process for smaller and common purchases. The SGNL should also focus on improving its market research, looking beyond quotes and historical prices. The emphasis should be more on value for money, not just on the lowest price. Broadening the award criteria by applying points and percentages for public tenders could be of value. 
Implement strategic public procurement by linking it to high-level policy goals. 
Pursuing complementary policy objectives through public procurement could offer substantial benefits for the SGNL. At the general policy level, the administration has taken some steps towards a sustainable plan for the future by developing strategies such as the State Development Plan. To date, the targets of these overarching strategies have yet to be translated into the area of public procurement. That could be done by including environmental, social or innovative considerations into the public procurement process. 
Enhance procurement capabilities. 
Professionalising the procurement workforce should be a priority. Currently, public procurers are selected, trained and promoted according to the general public service rules. Specific profiles, a dedicated career path and targeted training would help professionalise the procurement workforce. These steps would also help the administration take into account the specific challenges associated with managing public procurement processes. 
Better utilise the electronic public procurement system as a communication tool with stakeholders. 
The use of electronic mechanisms for public procurement in the SGNL has led to increased transparency of the processes. However, this practice has focused mainly on publishing and storing information on the public procurement processes. In line with the growing international recognition of the efficiency benefits of e-procurement systems, the SGNL should consider implementing an e-procurement solution that would cover the whole public procurement cycle, including e-bidding and e-invoicing. 
Ensure integrity in public procurement processes. 
Despite many efforts to provide an institutional, legal and regulatory framework to prevent corruption and properly manage conflict of interest in government activities, public trust in government institutions and activities in Nuevo León remains low, while public perception of corruption remains high. The SGNL could benefit from building a coherent and efficient institutional and normative public procurement framework, including dedicated and tailored measures against corruption.
Strengthen, standardise and integrate internal control and risk management activities. 
The SGNL has internal control normative provisions in place, and has established an internal control framework. However, further efforts are needed to strengthen, standardise and integrate its internal control and risk management activities. These efforts will help ensure the integrity of procurement processes. Coupled with a culture of integrity and a supportive and balanced internal control environment, such measures would promote good governance.
Encourage participation in the dispute resolution system. 
The dispute resolution system is fragmented and untested, which can reduce the public trust in the system. This is problematic, given that many actors involved in the procurement process have expressed their desire to raise the issue of non-conformity through the system. The way the current system functions adds to the risk of corruption. SGNL needs to instil confidence in the system and ensure that those who do complain are not ostracized or retaliated against in future tendering opportunities. 
Implement robust post-award contract management. 
The SGNL has a rather elementary approach to contract management, whereby final users of goods and services certify that the delivered good meets the requirements established in their contracts. The SGNL should strengthen the framework for establishing relationships with suppliers, allowing for an appropriate follow-up of contracts. The management of contracts should not be a purely administrative activity, but a strategic task that allows the government to anticipate different types of situations and respond to them. 




Chapter 1. The legal and institutional framework of the public procurement function in Nuevo León

This chapter describes the governance structure of the procurement function of the State Government of Nuevo León, which is currently undergoing a process of centralisation. The chapter analyses the potential benefits and risks of a centralised purchasing arrangement, as well as the role of a procurement strategy and business model in advancing value-for-money. In addition, this chapter discusses the regulatory framework applicable not only to the acquisition of goods and services, but also to the development of public works. Finally, the chapter describes the process of procurement planning followed by central ministries of the state government, and the extent to which public procurement processes are linked to budgeting and public financial management.




1.1. Procurement structure and governance

As of February 2017, the public administration of the state of Nuevo León (APE) included 329 administrative units of the centralised administration (i.e., ministries, deputy ministries and directorates). The parastatal sector comprised 71 entities, including decentralised public bodies, decentralised public bodies with citizen participation, enterprises with state participation and public funds (fideicomisos públicos).

The current administration, elected for the 2015-2021 term, is reorganising the structure of the government, according to an amendment to the Organisational Law of the Public Administration of the State of Nuevo León (Ley Orgánica de la Administración Pública para el Estado de Nuevo León, LOAPENL), passed in April 2016. This amendment establishes the separation of the Undersecretariat of Administration from the Secretariat of Finance and General Treasury (Secretaría de Finanzas y Tesorería General del Estado) to create a new Secretariat of Administration (Secretaría de Administración, SA). In principle, the SA will gradually absorb the administrative personnel, including procurement staff, from the central administration and parastatal entities. The State Attorney General’s Office (PGJE), the State Secretariat of Public Security (SSPE), and the Office of the Comptroller for Government Transparency (Contraloría y Transparencia Gubernamental, CTG) are notable exceptions.1 The SA is structured according to the organisational chart in Figure ‎1.1.



Figure ‎1.1. Organisational chart of the Secretariat of Administration

[image: graphic]Source: (Secretariat of Administration, 2016[1]).



For all practical purposes, the SA represents the Central Purchasing Body (UCC) of the State Government of Nuevo León (SGNL). The SA has the following procurement-related powers (State Government of Nuevo León, 2017[2]):


	monitoring compliance with the laws and regulations applicable to material resources and services, and supervising and ensuring that ministries and entities comply with their powers related to these matters


	monitoring compliance with the normative framework applicable to procurement of goods and services of the state government, and presiding over the Procurement Committee


	assisting ministries and entities in the planning of the procurement of goods and services


	programming and formalising the contracts by which goods, services and information systems are purchased for the APE to fulfil its objectives


	managing the registry of suppliers of goods and services for the APE


	representing the state in the legal procedures related to the procurement of goods and services


	suing individuals involved in criminal activities affecting the procurement of goods and services of the state government.




As of September 2017, the SA managed the procurement of goods and services for 18 central administration bodies. In addition, as of this date, 27 parastatal entities signed an agreement with the SA that guaranteed its support for their procurement activities, once these entities made a requisition and allocated the corresponding budgets.

A similar process of centralisation is taking place for public works, only it is being managed by the Secretariat of Infrastructure (INFRA). INFRA is in charge of planning and building the public works administered by the APE.

Other ministries with important roles related to the procurement of goods and services include the following:


	Executive Co-ordinator of the APE: Suggests public policies and evaluates their results, proposes the organisation of the government, co-ordinates the fiscal programme, organises cabinet meetings, fosters citizen participation mechanisms and links state government institutions with civil society.


	Secretariat of Finance and General Treasury: Establishes financial and income administration policies to make revenue collection more efficient and optimise expenditures, following equity and transparency principles. For procurement purposes, it allocates the procurement budget and processes and makes payments to suppliers.


	Office of the Comptroller for Government Transparency (CTG): Plans, organises, and co-ordinates control systems, and fosters the modernisation of the APE. The CTG also supervises expenditures, and carries out inspections, reviews, audits, and surveillance actions. It co-ordinates attention to complaints, challenges, claims and suggestions, and applies sanctions. It provides the necessary support, so that any individual may have access to public information. The CTG supervises and ensures that the supply of public services follows principles of legality, efficiency, honesty, transparency and impartiality. Finally, the CTG fosters a culture of transparency and service quality, and upholds the ethical values that public servants should follow.






Figure ‎1.2. Institutional map of the procurement function in the state of Nuevo León

[image: graphic]


In addition to the set up described above, there are 51 municipalities in the state of Nuevo León, which make their own decisions concerning contracts for the purchase of goods and services. However, when such procurement activities involve federal or state transfers, the Superior Audit Office of the State of Nuevo León (Auditoría Superior del Estado de Nuevo León, ASENL) and other control entities from the federal level intervene to control and oversee the use of the resources.





1.2. The normative framework for procurement in Nuevo León

There are six basic procurement modalities in Nuevo León, each one subject to different rules and regulations. When federal resources are applied – no matter the amount of either goods and services or public works – the federal regulations prevail. When only state or municipal resources are applied, the state regulations are to be observed. Table ‎1.1 illustrates this classification.


	
Table ‎1.1. The six procurement modalities in Nuevo León	



	Origin of resources

	Goods and services

	Public works





	Federal

	Federal regulations

	Federal regulations




	State/municipal

	State Regulations

	State Regulations




	Mixed (Federal & State/municipal)

	Federal regulations

	Federal regulations







Article 134 of Mexico’s Constitution (Constitución Política de los Estados Unidos Mexicanos, CPEUM), establishes the principle that the procurement of goods and services should be carried out through public tenders in order to achieve the best terms with regards to price, quantity, financing arrangements and convenience. The principles set out in the CPEUM are then detailed in a set of normative instruments, applicable for procurement financed through federal or state funding.

Procurement of goods and services with federal funding is subject to the Law for Acquisitions, Leasing and Services of the Public Sector (Ley de Adquisiciones, Arrendamientos y Servicios del Sector Público, LAASP), and its By-Laws (Reglamento de la Ley de Adquisiciones, Arrendamientos y Servicios del Sector Público). Public works financed through federal funding are subject to the Law for Public Works and Related Services (Ley de Obras Públicas y Servicios Relacionados con las Mismas, LOPSR), and its By-Laws (Reglamento de la Ley de Obras Públicas y Servicios Relacionados con las Mismas).2

In contrast, procurement of goods and services with state and municipal funds is regulated by the Law for Acquisitions, Leasing and Procurement of Services for the State of Nuevo León (Ley de Adquisiciones, Arrendamientos y Contratación de Servicios del Estado de Nuevo León, LAASNL), and its By-Laws (Reglamento de la Ley de Adquisiciones, Arrendamientos y Contratación de Servicios del Estado de Nuevo León). Some other laws that apply to this procurement regime include the following3:


	Organisational Law of the Public Administration of the State of Nuevo León: Organises and regulates the functioning of the public administration of the state, including central and parastatal entities. Among other things, this law establishes the procurement-related powers of the SA. 


	Expenditures Law for the State of Nuevo León (Ley de Egresos del Estado de Nuevo León): Issued every year to regulate the allocation, execution, control and evaluation of public expenditures.


	Internal By-Laws of the Secretariat of Administration of the State of Nuevo León (Reglamento Interior de la Secretaría de Administración para el Estado de Nuevo León): Establishes the organisational structure of the SA and the powers of its administrative units.


	Internal By-Laws of the Secretariat of Finance and General Treasury (Reglamento Interior de la Secretaría de Finanzas y Tesorería General del Estado): Establishes the organisational structure of the secretariat and the powers of its administrative units.


	Law for the Financial Management of the State of Nuevo León (Ley de Administración Financiera para el Estado de Nuevo León): Regulates the management of the public finances of the state, establishing the basis for financial planning of the central and parastatal entities.




Finally, procurement of public works with state and municipal funds is subject to the Law of Public Works for the State and Municipalities of Nuevo León (Ley de Obras Públicas para el Estado y Municipios de Nuevo León, LOPNL).



Figure ‎1.3. Normative framework for procurement in Nuevo León
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1.3. Centralisation, co-ordination and communication

The European Parliament and Council (European Parliament and Council, 2014[3]) defines a central purchasing body as a contracting authority that:


	acquires goods or services intended for one or more contracting authorities


	awards public contracts for works, goods or services intended for one or more contracting authorities


	arranges framework agreements for works, goods or services intended for one or more contracting authorities.




Centralised purchasing is not a new concept, and it is not a practice that is exclusive to the public sector (see Box ‎1.1). The rationale for a centralised purchasing system should be examined from the perspective of different stakeholders. These stakeholders include: the users of the UCC’s services, such as the procuring entities; the suppliers; and the owner of the UCC, which is usually a ministry or some other public body representing the interests of taxpayers (see Figure ‎1.4). The main arguments for establishing a UCC are typically the following (OECD, 2011[4]):


	Efficiency and better prices: Centralised procurement, based on the aggregation of purchasing needs of the UCC’s customers, provides attractive business opportunities for the private sector. With larger procurement volumes, increasing competition usually follows, driving prices down and leading to more favourable terms for the purchaser. In other words, the potentially large sales volumes that can be expected under centralised procurement mean that economies of scale can be exploited by economic operators. It makes a huge difference for a supplier to produce and deliver large lots under large volume contracts to a small number of customers. This arrangement is preferable to a situation where the supplier has to serve a large number of customers with many small orders, even when the total contract volume is equal.


	Reduced transaction costs in terms of time, expenditures and management of the procurement process, from the first stage of planning and defining needs up to the final stages of contract management, payment and closing files.


	The need for standardisation or increased administrative efficiency within the government administration.


	Procuring entities may lack sufficient capacity to prepare and carry out complex tenders for purchases requiring product or market expertise.


	Professional, centralised purchasing provides certainty to procuring entities with regards to many aspects (e.g., legal, technical, economic and contractual issues). This reduces risks that otherwise would have to be borne by procuring entities. These risks include challenges and complaints, poor quality of products, failure of suppliers and inadequate contractual terms and management.


	Simplicity in terms of the process to purchase goods and services, as well as the use of innovative tools, like framework agreements.


	The use of UCCs facilitates the execution of secondary policy objectives, such as the participation of small and medium enterprises (SMEs) in public procurement, and the promotion of innovation and productive chains. UCCs can also make it easier for the government to transition to green procurement. 






Box ‎1.1. The establishment of centralised purchasing systems

Central purchasing is not exclusive to the public sector. It is widely used in the private sector, both in manufacturing and retailing, among other sectors. The main objective of central purchasing is to reduce purchase prices and purchasing costs in all phases of production and distribution. Most larger companies have central purchasing departments specialising in securing a reliable supply of inputs on favourable terms.

Centralised procurement in the public sector is not new either. Denmark created a UCC for the state in 1976. Since the 1970s, Sweden has relied on a system that co-ordinates central framework agreements with simple procedures, mainly designed for procuring entities within the central government. This system was originally built around 10-15 government agencies, each of which was given the responsibility for a particular product or service area. The system tried to match the product or service area with an agency that had its own large need for the same goods or services.

France also has a long history of centralised public procurement. In 1949, the Ministry of Education established a central purchasing unit for goods and school furniture. In 1968, this entity was named the Association of Public Purchasing Groups (Union des Groupements d’Achats Publics, UGAP).

Hungary, Italy and the United Kingdom (UK) have a more recent history of centralised procurement units. Consip, the central purchasing body in Italy, was established in 1997. It was given the responsibility of running the new Programme to Rationalise Public Spending on Goods and Services in 2000. In Hungary, KSzF was established in 1995. It was given the task of setting up a system for the centralisation of the procurement of certain goods and services. In the UK in the late 1990s, the government took a more co-ordinated approach to the area of public procurement, first with the creation of OGC and then with the creation of its operative branch, Buying Solutions.

Source: (OECD, 2011[4]).





Figure ‎1.4. A stakeholder’s perspective for a UCC

[image: graphic]Source: (OECD, 2011[4]).



Notwithstanding the potential advantages mentioned above, centralised procurement also entails risks, such as the following:

	Market concentration and development of monopolistic structures: The large volumes implied by centralised procurement tend to favour large, established suppliers over small or new ones. This may hinder competition and market entry, deteriorating the terms of sourcing. Currently, many OECD countries have an explicit policy that mandates that procuring entities...
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