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Foreword
The complex and specific corruption challenges related to the extraction and trade of natural resources and the management of its associated revenue flows are a source of growing concern across developing, emerging and developed countries. As a result, corruption in the extractive industries has been included in the Action Plans of the G20 Anti-Corruption Working Group. Recognising the need to step-up anti-corruption efforts, world leaders gathered at the Anti-Corruption Summit in May 2016 and explicitly identified the extractive industries as being among the sectors that are particularly vulnerable to corruption, undermining economic growth, threatening security and harming the poor.
For resource rich countries, corruption poses a major threat to development. The high rents generated by resource exploitation and the “gate-keeping” function performed by governments, combined with discretionary powers, limited competition among key economic players and an often blurred distinction between private and public interests, are among the factors that increase the exposure of the extractive sector to corruption. The adverse impacts on the public interest are huge. Corruption undermines trust in public institutions, disrupts sector effectiveness, reduces the level of revenue collected from resource production and distorts decisions on budgetary allocations. 
The increasing global competition for access to natural resources coupled with the resource-seeking nature of foreign direct investment can also further exacerbate corruption risks and create perverse incentives for extractive companies. The proceeds from corruption often fuel transnational crime and illicit financial flows, and are facilitated by complex corporate structures, opaque financial transactions and off-shore centres.
Tackling the cross-border aspects of corruption in the extractive sector is vital. Focusing only on large multinationals, or only on host governments would fall short of achieving meaningful results. For example, the governing elite often rely upon resource rents to gain or maintain power, patronage and privilege. In these cases, supporting governmental reform and transparency and promoting the adoption of anti-corruption measures is important. However, relying exclusively on government action to effectively tackle corruption is illusory in situations where resource rents are the primary means for exercising and perpetuating political influence. Both the supply and the demand sides need to be addressed, at domestic and international levels, and between private and public actors.
Given these challenges associated with extractives governance, the OECD has developed, as part of its Initiative for Policy Dialogue on Natural Resource-based Development, Corruption in the Extractive Value Chain: Typology of Risks, Mitigation Measures and Incentives. This study provides, for the first time, a systematic mapping of corruption risks at each stage of the value chain. Designed through a multi-stakeholder process, the Typology makes an important contribution towards building a common knowledge base on how corruption works and better informing evidence-based policy design and action.
This work complements and supports existing international initiatives in the extractive sector that have already made important inroads in promoting transparency and integrity. Yet, the Typology is distinctive in providing a toolkit for identifying, assessing and proactively managing corruption risks across the extractives value chain. Not only are risks identified and mapped, but concrete, appropriate and complementary responses are also set out, which can be tailored to fit home and host country governments and extractive companies, raising the incentives to effectively tackle those risks. The practical guidance offered on mitigation measures and incentives stems from the collaboration of different constituencies that are committed to finding ways to effectively prevent corruption and fulfil the shared commitments of the 2030 Agenda for Sustainable Development to “substantially reduce corruption and bribery in all their forms”.
We encourage OECD and non-OECD countries, extractive industries and civil society to make use of this tool; both as a diagnostic framework to assess the corruption risks of resource-rich contexts, but also as a check-list for civil society organisations acting as corruption watchdogs and for the private sector to identify areas of risk and prioritise action. Going forward, this Typology can also serve as a common reference for developing a Compendium of Practices to track progress and identify good practices as part of the OECD Policy Dialogue on Natural Resource-based Development.
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Executive summary
Corruption in the value chain of extractives is a major impediment to development. The OECD Foreign Bribery Report shows the magnitude of the problem, finding that one in five cases of transnational bribery occur in the extractive sector. Corruption works as a tax on international investors, increasing the costs of doing business. It further deprives host countries of much needed revenues and significantly alters the efficient allocation and distribution of resources to achieve development objectives. Potential revenue losses are huge, considering that oil trading alone accounted for more than half of state public budgets in ten major sub-Saharan African countries in the period 2011-13. Participants in the OECD Initiative for Policy Dialogue on Natural Resource-based Development considered that a clearer understanding of the evolving patterns that perpetuate corruption is necessary for governments and companies to catalyse reforms and maximise the positive impact of extractive activities on development. 
The typology of risks, mitigation measures and incentives across the extractive value chain is intended to help policy makers, law enforcement officials and stakeholders strengthen prevention efforts at both the public and private levels. It aims at improving the understanding and awareness of corruption risks and mechanisms, to better tailor responses to evolving corruption patterns and effectively counter corruption demand and supply.
The typology is based on the analysis of a sample of 131 concluded and ongoing corruption cases. The sample of cases reviewed has been compiled using publicly available databases, information in the press, a review of literature and input received from participants in the Working Group on Corruption Risks. All reported cases have been anonymised in order to collate information, identify corruption patterns and allow for frank and open exchanges among participants in the Working Group on Corruption Risks and in the OECD Initiative for Policy Dialogue on Natural Resource-based Development.
Key findings
	The reviewed cases show that corruption risks may arise at any point in the extractive value chain. The award of mineral, oil and gas rights, and the regulation and management of operations present 34 and 59 cases, respectively. The remaining 26 cases concern revenue collection. Identified offenses include: bribery of foreign officials, embezzlement, misappropriation and diversion of public funds, abuse of office, trading in influence, favouritism and extortion, bribery of domestic officials and facilitation payments. 

	Large-scale corruption involving high-level public officials was observed in the award of mineral and oil and gas rights, procurement of goods and services, commodity trading, revenue management through natural resource funds, and public spending. Lower ranking officials (tax officials, customs or immigration agents, and inspectors) are usually involved in corruption in connection with violation of customs clearance and immigration rules and tax collection. State-owned enterprises (SOEs) were involved in 20% of the reported cases. SOEs appear to be particularly exposed to corruption in the award of rights, the procurement of goods and services and commodity trading, as well as non-commercial activities such as social expenditures or management of fossil fuel subsidies. 

	The analysis highlights that central or local government officials, local business partners, subcontractors, consultants, advisors and intermediaries as well as foreign companies may act indistinctly as instigators or beneficiaries of the corruptive behaviour. 

	The analysis further shows that sophisticated vehicles for channelling illegal payments, disguised through a series of offshore transactions (12 cases) and complex layers of corporate structures, often involving shell companies (21 cases), are recurrent features rendering the detection and sanctioning of corruption more difficult. Shell companies may be used as a way for politicians or other public officials to disguise the award of contracts to companies in which they or their proxies hold interests. Shell companies can also be used as conduits to divert public funds and channel payments to the real beneficiaries of the transaction. In the private sector, extractive industries may resort to fronting practices to circumvent local content rules. Companies can also pay illegal fees to contract with front companies in order to pay lip service to host country laws. Third parties, including intermediaries, such as agents and consulting firms, or joint venture partners, subsidiaries, business partners, lawyers and accountants are often used to either influence the decision-making process or to conceal payments made and help distance oneself from the crime (49cases).

	Discretion in the selection of joint venture or other business partners, in the hiring of local staff, in the application of pre-qualification criteria for the procurement of goods and services or in the enforcement of local content obligations increases corruption risks. In such cases, ill-designed local content provisions can end up favouring politically affiliated individuals and entities in which politicians and public officials or their proxies hold interests. 

	Corruption in commodity trading constitutes another emerging area of heightened risk given the substantial revenues diverted through this channel and their crippling effects on government budgets. Trade mispricing practices and complex kickback schemes to secure deals illustrate the increasing sophistication of constantly evolving patterns of corruption in this field. 

	At the local level, corruption may result from a culture of clientelism and patronage as well as informal networks of local public officials, civil servants, community leaders and local business elite. It may also result from a hasty decentralisation process carried out without proper assessment of the capacity of the local economy and of the human, technical and administrative capabilities of subnational authorities to absorb new responsibilities and large inflows of resource revenues. 


Recommendations
	Taking a one-dimensional approach to combatting corruption in extractives is unlikely to achieve results. Both the supply and demand for corruption need to be tackled, domestically and internationally, with granularity and differentiation across the broad range of private and public actors. 

	Understanding the nature of the problem is a necessary step to avoid investing in misguided efforts. However, in the face of evolving patterns and adaptive strategies that perpetuate corruption, a dynamic, innovative and proactive stance is needed in order to strengthen prevention alongside implementation and enforcement efforts. It is expected that recommended mitigation measures and incentives addressed to home and host governments and extractive companies will incentivise a voluntary change in behaviour, by making corruption more costly and helping to make it less attractive for public and private actors alike.

	Closing the gap between theory and practice calls for building an alliance of home and host governments using the typology as a standard diagnostic framework to assess risk and implementing recommended mitigation measures and incentives across the value chain, and through a peer review process.



Overview
For the purpose of this report, corruption is understood as the “abuse of public or private office for personal gain”.1 This notion covers a broad range of activities and behaviours such as trading in influence, political capture and interference, conflicts of interest, bribery of domestic public officials and bribery of foreign public officials, including facilitation payments, extortion, fraud, embezzlement, misappropriation or other diversion of property, abuse of function, illicit enrichment, bribery in the private sector, embezzlement of property in the private sector, concealment of property resulting from corruption, and obstruction of justice.2
This typology is the first attempt to cover in a systematic manner the entire value chain from the decision to extract to the spending and allocation of extractive revenues. The World Bank Group’s “extractive industries value chain” and the Decision Chain elaborated by the Resource Governance Institute3 were used as reference frameworks. This analysis is articulated around the following phases, namely: i)decision to extract; ii)award of mineral, oil and gas rights; iii)regulation and management of operations; iv)revenue collection; v)revenue management, and vi)revenue spending and social investment projects.
Extractive industries value chain
[image: graphic]
It maps out corruption schemes, identifies the parties involved, clarifies their roles on the demand and supply side and how they interact. It also systematically reviews the mechanisms and vehicles commonly used to channel payments, and conceal corrupt activities and the proceeds of corruption. It further outlines specific factors at both public and private levels that increase vulnerability and exposure to risk. Identified risks are matched against mitigation measures and options for incentives/disincentives are offered to reduce opportunities for corruption within both the public and private sectors.
This analysis is structured around the following building blocks, and seeks to systematise available information, knowledge and data on:
	typologies of conduct at risk and corruption schemes, i.e.examples of corrupt behaviour at each stage of the extractive value chain, following the above categorisation of offenses (“what”);

	parties involved, their roles in the demand and supply sides and how they interact (“who”);

	vehicles and mechanisms commonly used to conceal corrupt activities and/or channel the proceeds of corruption (“how”);

	specific risk factors that increase vulnerability and exposure to corruption in both the public and private spheres;

	mitigation measures to reduce corruption risks;

	incentives and disincentives that can be put in place in the public and private sectors to make corruption less attractive.


An inductive and deductive approach was used. Schemes, parties involved, mechanisms and vehicles have been derived from the examination of 131cases reported in publicly available databases and in the press, and based on input received from participants in the Multi-Stakeholder Working Group on Corruption Risks (hereafter referred to as the Working Group on Corruption Risks),4 which was established under the OECD Initiative for Policy Dialogue on Natural Resource-based Development to support the preparation of the study. Additional material was drawn from literature reviews and studies carried out by the OECD, partner organisations in the Policy Dialogue (such as the UNDP and the World Bank Group), non-governmental organisations (Transparency International, Natural Resource Governance Institute, Berne Declaration, Global Witness, Friends of Europe, Centre for Public Integrity), research institutions (U4 Anti-Corruption Resource Centre) and law firms’ publications. The majority of reported cases are based on the Trace Compendium database,5 providing summaries of completed and ongoing international anti-bribery enforcement actions. Complementary sources of information on completed and pending cases include the OECD Watch’s online database,6 the Business Anti-Corruption Portal,7 and the reports of the Extractive Industries Transparency Initiative (EITI).8 Risk factors were inferred from the literature review, the reported cases and the direct experience of participants in the working group of the Policy Dialogue. 
All the cases have been anonymised to protect the confidentiality of any ongoing legal proceedings, and the identities of persons and companies that have not been convicted to protect their right to be presumed innocent until proven guilty by a court of law. This has also been done in order to collate information, identify patterns of corruption and allow for frank and open exchanges among participants in the Working Group on Corruption Risks, and more broadly in the Policy Dialogue.
Notes
←1.For a definition of the different terms, see OECD (2008), Corruption: A Glossary of International Standards in Criminal Law, OECD Publishing, Paris, http://dx.doi.org/10.1787/9789264027411-en.
←2.See note 1.
←3.The Resource Governance Institute’s decision chain is articulated as follows: the decision to extract, getting a good deal; collecting revenues; managing volatile resources; investing for sustainable development.
←4.The Working Group on Corruption Risks is composed as follows: France, Guinea, Indonesia, Papua New Guinea, Peru, Philippines, Eni, Berne Declaration, Engineers Without Borders, Natural Resource Governance Institute, Oxfam France, Sherpa France, Transparency International, U4 Anti-Corruption Resource Center. Seven teleconferences of the working group were held between January and November 2015.
←5.The Trace compendium is a database of summaries of both completed and ongoing international anti-bribery enforcement actions. Most actions included in the TRACE Compendium are Foreign Corrupt Practices Act (“FCPA”) enforcement actions brought by the U.S. Department of Justice (“DOJ”) and/or the U.S. Securities and Exchange Commission (“SEC”). However, the TRACE Compendium also includes the growing number of international anti-bribery enforcement actions brought by enforcement authorities outside of the United States, particularly amongst signatories to the OECD Anti-Bribery Convention. Enforcement activity included in the TRACE Compendium shares one characteristic:the conduct at issue – the bribery – crosses an international border. Domestic anti-bribery prosecutions and investigations are outside the scope of the TRACE Compendium. www.traceinternational.org/compendium (last accessed in December 2014).
←6.The OECD Watch’s online case database contains information on OECD Guidelines cases raised by civil society organisations before National Contact Points. The database contains relevant information about the cases, including the complaint, supporting documents, letters and statements.It covers 34OECD and 12non-OECD countries. http://oecdwatch.org/cases (last accessed in January 2015).
←7.The Business Anti-Corruption Portal is a government-sponsored one-stop shop for anti-corruption compliance resource aimed at the business community. The Portal is supported by the European Union; Sweden’s Ministry for Foreign Affairs; Germany’s Federal Ministry for Economic Cooperation and Development; the UK’s Department for Business, Innovation & Skills (BIS); the Norwegian Agency for Development Cooperation (Norad); the Austrian Development Cooperation (ADC); and the Danish International Development Agency (Danida). www.business-anti-corruption.com/.
←8.The reports published under the Extractive Industries Transparency Initiative (EITI) are available at: https://eiti.org/countries.




Chapter 1. Corruption risks, mitigation measures and incentives of cross-cutting relevance across the extractive value chain

This chapter identifies risks of cross-cutting relevance commonly observed across the value chain of extractives and that contribute to increasing exposure and vulnerabilities to corruption. It also recommends mitigation measures for host government, companies’ home governments and extractive industries to address those risks and offers options to make corruption less attractive by putting a price on it.


Corruption risks of cross-cutting relevance across the extractive value chain

A number of corruption risks account for increased vulnerability to corruption across the extractive value chain. First, weaknesses in the anti-corruption legal and judicial system may undermine host governments’ capacity to effectively detect, prevent and sanction corruption. Regarding the extractive sector more specifically, high politicisation and discretionary power in decision-making processes, as well as inadequate governance arrangements leave room for favouritism, clientelism, political capture and interference, conflicts of interest, bribery and other corrupt practices. On the company’s side, gaps and discrepancies in internal corporate anti-corruption compliance and due diligence procedures contribute to weakening detection and prevention efforts. Finally, shortcomings in corporate integrity measures, both in host and home governments and in particular with regards to the disclosure of beneficial ownership arrangements, provide opportunities for corruption to thrive.



Figure 1.1. Corruption risks of cross-cutting relevance across the extractive value chain
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Gaps in the anti-corruption legal and judicial system

On the host government’s side, a weak anti-corruption legal and institutional framework may constitute a major risk factor increasing vulnerability to corruption and undermining the state capacity to effectively prevent and prosecute cases of corruption. In particular, a host governments’ anti-corruption legal, judicial and regulatory system may be inadequate due to lack of state institutional capacity, and lax, ambiguous, incomplete or outdated legislation, or lack of effective enforcement of existing laws and regulations, including prosecution and sanctioning.

More specifically, for host governments, legislative gaps may include failure to define corruption in all its forms as a criminal offence, including cross-border bribery, which is a major risk in the extractives sector, or lack of or insufficient coverage of specific anti-corruption measures such as guaranteeing the reporting by and protection of whistle-blowers or making a bribe payment expressly non-tax deductible.

Host governments are sometimes also home governments. They may host local companies with activities abroad. They may also host subsidiaries of multinational enterprises for the purpose of exporting the resources they have extracted. Where a host government is also a home government to companies with substantial activities abroad in the extractive sector, it is essential that it criminalise the bribery of foreign public officials in accordance with international standards, and ratify the OECD Anti-Bribery Convention, which focuses on stemming the supply of bribes to foreign public officials in international business transactions.1

Although usually equipped with more robust legal and judicial frameworks, home governments may also suffer from similar shortcomings that undermine the state’s capacity to effectively prevent and sanction the bribery of foreign public officials by extractive companies. This may be the result of failure to include bribery of foreign public officials or facilitation payments in the legal definition of corruption or may be due to a weak enforcement record. Home governments with substantial extractive activities abroad should also ratify the OECD Anti-Bribery Convention.

Discretionary power and high politicisation of decision-making processes in the extractive value chain

Empirical analysis reveals a high level of politicisation of decision-making processes and of discretionary power held by both high and lower-ranking public officials as major risk factors undermining the effective prevention of corruption in the extractives sector. This may be observed for example in the process of approval of environmental impact assessments, in the granting of authorisations or waivers, in bidding or negotiation procedures, revenue collection, customs clearance, immigration visa application or administrative authorisations, and procurement of goods and services.

Moreover, discretionary power and politicisation of decision-making processes may result from insufficient compliance with public integrity standards regarding the management of conflicts of interest, the regulation of lobbying and political campaign financing and the transparency of public financial management systems. In particular, the legislation may not provide for safeguards against risks of collusion and political interference associated with the “revolving door phenomenon”, whereby individuals frequently switch between high-level positions in both the public and private sectors.

Inadequate governance of the extractive sector

Risk factors related to the governance of the extractive sector include lack of or insufficient segregation of roles and responsibilities between administrative, regulatory and supervisory functions. In many instances, state-owned companies were found to be acting both as the administrator and regulator of the sector. More generally, the lack of transparency in the management and governance of state-owned companies may account for heightened risks of corruption in the extractive sector. 

The lack of independence and accountability in monitoring and oversight activities as well as the lack of involvement and participation of local communities affected by extractive activities in decision-making processes may increase risks of corruption across the extractive value chain.

Gaps and discrepancies in corporate due diligence procedures

General risk factors on the company’s side include the lack of effective anti-corruption compliance and due diligence procedures applicable to employees, subsidiaries, business partners and intermediaries across the extractive value chain.

In particular, due diligence systems may not guarantee strict control over employees in compliance-sensitive positions, business partners, intermediaries and third parties, and they may fall short of providing adequate oversight of the parent company over the subsidiary’s operations and robust internal financial controls related to anti-corruption compliance and internal audit processes.

Opacity on beneficial ownership

Moreover, transparency measures both in host and home governments may fail to adequately reflect the increasing complexity of patterns of corruption, which often rely on multi-layered structures across various jurisdictions and involve shell companies and corporate vehicles to channel or disguise corrupt payments and distance the corrupt agent from the crime. The lack of access to adequate information on these corporate structures, including on beneficial ownership, ranks among the greatest corruption...
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