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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions, which participate in the Global Forum on an equal footing.




The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004. The standards have also been incorporated into the UN Model Tax Convention.




The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest.




All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 and Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.




All review reports are published once adopted by the Global Forum.




For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in Canada as well as practical implementation of that framework. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information partners.


 2. Canada has an extensive history of exchanging information for tax purposes, during which time it has established a strong framework to ensure the elements for effective availability and access to relevant information are in place. In addition, it has now developed a network of exchange agreements, including 88 Double Tax Conventions (DTCs) in force and 13 Tax Information Exchange Agreements (TIEAs) signed, 2 of which are in force. Seventeen of those EOI partners provided input into this review, including key economic partners such as the United States (US), the United Kingdom (UK) and France. The input of Canada’s EOI partners to the review process should be seen in light of the significant number of requests it has received over a substantial period of time.


 3. The Canadian legislative framework concerning the availability of relevant information is a mixture of federal and provincial requirements. Many regulatory functions also remain the responsibility of the provinces. This particular division of responsibilities has not, over a long history of exchanging information, affected the availability of information for Canada’s EOI partners. A fundamental component of the availability of information is Canada’s reporting requirements for tax purposes, as well as its anti-money laundering regime and corporate law obligations. Canada’s legal and regulatory framework generally ensures that ownership information of legal entities, bank information and accounting records are effectively maintained. However, Canada does not require nominees to maintain identity information on their clients, and allows the issuance of bearer shares, although in practice, evidence of the issuance of such securities was not found. Canada’s legal framework is found to generally meet the standard, but recommendations are made for certain aspects to be improved.


 4. The Canada Revenue Agency (CRA) is the government agency responsible for managing Canada’s EOI relationships and handling requests for information from its partners. The CRA has available a number of different powers to ensure access to relevant information which are comprehensive. In the first instance the CRA will generally seek the voluntary production of information. Where necessary, this will be followed by the issue of a compulsory requirement to produce the information, which is supported by strong penalties if the holder of the information does not comply. In some instances, the CRA will also be able to deploy search and seizure powers, or require evidence to be given before an appointed officer. The necessary framework to access information for EOI purposes is found to be in place.


 5. Within the CRA, the EOI Services Section is the principal point of contact for Canada’s partners making EOI requests. Although Canada’s partners are generally satisfied with its responsiveness, the CRA’s organisational processes can be hindered by generous internal working deadlines, and with the majority of requests being administered outside the EOI Services department. The CRA has recently taken steps to ensure that status reports are routinely provided where a substantive response cannot be provided within 90 days. Overall however, Canada’s long history in EOI for tax purposes is one of effective exchange through co-operative and well-developed relationships with partner jurisdictions. The elements for the effective exchange of information are in place with a recommendation made to improve certain of Canada’s practices.




Introduction


Information and methodology used for the peer review of Canada

6. The assessment of the legal and regulatory framework of Canada and the practical implementation and effectiveness of this framework was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange of information mechanisms in force or effect as at 14 January 2011, other information, explanations and materials supplied by Canada during the on-site visit that took place on 25-27 August 2010, and information supplied by partner jurisdictions. During the on-site visit, the assessment team met with officials and representatives of the relevant Canada public agencies including the Canada Revenue Agency, Office of the Superintendent of Financial Institutions, and Corporations Canada (see Annex 4).


 7. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This combined review assesses Canada’s legal and regulatory framework and the implementation and effectiveness of this framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made regarding Canada’s legal and regulatory framework that either (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant. In addition, to reflect the Phase 2 component, recommendations are also made concerning Canada’s practical application of each of the essential elements. As outlined in the Note on Assessment Criteria, following a jurisdiction’s Phase 2 review, a “rating” will be applied to each of the essential elements to reflect the overall position of a jurisdiction. However this rating will only be published “at such time as a representative subset of Phase 2 reviews is completed”. This report therefore includes recommendations in respect of Canada’s legal and regulatory framework and the actual implementation of the essential elements, as well as a determination on the legal and regulatory framework, but it does not include a rating of the elements.


 8. The assessment was conducted by an assessment team composed of two expert assessors: Petra Koerfgen, officer in the German competent authority with respect to exchange of information; and Evelyn Lio, Acting Tax Director of International Tax in the Inland Revenue Authority of Singapore; as well as a representative of the Global Forum Secretariat, Caroline Malcolm.




Overview of Canada

9. Canada is the second largest country in the world by area, and has a population of just over 34 million, making it the 37th most populous country. The capital city is Ottawa, and the vast majority of the population lives in the southern part of the country, within 200 kilometres of its border with the United States. Canada is a federation made up of ten provinces and three territories,1 and is officially bilingual (French and English). Canada’s currency is the Canadian dollar (CAD), with CAD1 equivalent to 0.99 US dollars (USD) as at 17 February 2011.


General information on legal system and the taxation system

10. Canada’s Constitution establishes three branches of government: the legislature, executive and judiciary. The federal legal system, as well as in each of the provinces, are common law jurisdictions with the exception of Quebec which has a hybrid arrangement. In Quebec, private law follows a civil law, codified system, whilst public law follows the common law tradition. Federal legislation, the application of which requires reliance on provincial private law, takes into account the terminology, concepts and institutions of Quebec civil law. The division of responsibilities between the federal and provincial levels of government is established by sections 91 and 92 of the Constitution. The federal parliament is also responsible for the three territories (Yukon, Nunavut and the Northwest Territories), but allows the territories to elect councils with similar powers to the provincial legislatures. Canada’s Charter of Rights and Freedoms forms part of its Constitution.


 11. There are basically four levels of courts in Canada. First there are provincial/territorial courts, which handle the great majority of cases that come into the system. Second are the provincial/territorial superior courts. These courts deal with more serious crimes and also take appeals from provincial /territorial court judgments. On the same level, but responsible for different issues, are the Federal Court and the Tax Court of Canada. At the next level are the provincial/territorial courts of appeal and the Federal Court of Appeal, then the Supreme Court of Canada, which is the highest level court that interprets and applies the law of Canada including challenges to the constitutional validity of laws.


 12. Laws to raise money by taxation and international relations are under federal jurisdiction, whilst provinces may impose direct taxes applicable only within the province for the purpose of raising revenue for provincial purposes. At the federal level, the Minister of Finance is responsible for fiscal policy and legislation, whilst the Canada Revenue Agency is responsible for administering the Income Tax Act, the primary source of income tax law in Canada.


 13. Canada’s tax system is schedular, with residents subject to tax on worldwide income on a progressive tax scale for individuals. Individual residency is determined by looking at all relevant factors to determine the degree of residential ties with Canada, which may include place of residence, and social and economic relationships in Canada. For companies, residency will be determined by place of incorporation or residency (a common law definition based around the concept of central management and control). A fixed rate of income tax applies to corporations, with a lower rate applying to Canadian-controlled private corporations. Partnerships are not taxed at the entity level; instead income from a partnership is taxed in the hands of any Canadian resident partners at their normal rate of tax.


 14. Generally, non-residents are subject to income tax on Canadian source income, and a 25% withholding tax is applied to certain types of income including interest, dividends, pensions and annuity payments. The rate of withholding tax will generally be lower, commonly between 5 – 15%, where a double tax convention is applicable.


 15. In addition to income taxes, the federal government also levies a goods and services tax at the rate of 5% and most of the provinces also levy a sales tax.




Exchange of information

16. Canada is a member of the Global Forum and also participates in international meetings in the area of EOI including the OECD’s Working Party 10 (formerly WP 8) as well as the Expert Sub-Group on Mutual Administrative Assistance in Tax Matters (formerly TIES Sub-Group). This involvement ensures that Canada remains up to date with new developments and key issues in the global EOI arena. Canada has also provided training to countries with less experience in EOI such as countries that are members of the Centre de Rencontres et d’Études des Dirigeants des Administrations Fiscales (CRÉDAF). Canada also participates in meetings held by the Inter American Association of Tax Administration (CIAT).




Overview of commercial laws and other relevant factors for exchange of information

17. Canada entered its first exchange of information agreement, a double tax convention (DTC), with the United States in 1942. It signed its first Tax Information Exchange Agreement (TIEA)...
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