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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004. The standards have also been incorporated into the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 and Phase 2 — reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once adopted by the Global Forum.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. The present report summarises Belgium’s legal and regulatory framework for transparency and exchange of information for tax purposes. The international standard laid down in the terms of reference of the Global Forum for monitoring and reviewing progress towards transparency and exchange of information, considers the availability of relevant information within a given jurisdiction, the ability of the competent authority to access it swiftly, and whether the information may be exchanged effectively with its partners in information exchange.

2. Since its commitment to the international standard of transparency in March 2009, Belgium has embarked on a far-reaching drive to renegotiate its tax conventions, so that it now has signed 41 information exchange mechanisms that comply with the standard, while 24 other protocols complying with the standard have been initialled. That said, given Belgian domestic legislation that does not allow access to banking information for the purposes of assessing income taxes to be paid by bank clients, only a single treaty providing for the exchange of all types of information, including banking information, is in force at this time.1 Belgium has not yet ratified all of its negotiated agreements due to an exceptional political situation. This is the major shortcoming in the country’s legal and regulatory framework in the area of information exchange, and Belgium is invited to ratify these agreements as soon as possible.

3. Belgium is, however, in a position to exchange all other types of information for the purposes of assessing income taxes with 112 jurisdictions on the basis of 99 tax treaties and 13 information exchange agreements. Belgium is also party to the EU Council Directive concerning mutual assistance by the competent authorities of the Member States in the field of direct taxation and taxation of insurance premiums, as well as to the joint OECD/Council of Europe Convention on Mutual Administrative Assistance in Tax Matters. Belgium has committed itself to signing the protocol amending this convention.

4. Given the registration requirements for companies as well as tax requirements, the availability of information regarding ownership of companies and partnerships is very generally ensured in Belgium. Generally, the identity of shareholders in public limited companies and partnerships limited by shares is known. The 14 December 2005 law eliminated bearer shares and established mechanisms which aim, on the one hand, to remove the possibility of issuing such shares and on the other, to transform these shares into registered or electronic shares whereby the identity of the holder is known. The conversion of bearer shares of listed companies was accomplished by 1 January 2008. For other companies, this conversion will be completed by 31 December 2013. In the meantime, the Belgian authorities must seek ways of reinforcing the mechanisms which encourage holders of bearer shares to opt as soon as possible for the system of registered or electronic securities.

5. Belgian legislation ensures the availability of accounting information. In effect, the legal obligations apply to entities subject to corporate income tax or legal entities income tax2 as well as all other entities whose purpose is commercial. While information held by banks or financial institutions is available given the anti money-laundering legislation, Belgian domestic law authorizes access to this information in a number of fiscal areas3 but not for the purposes of assessing income taxes owed by banks customers.

6. In fact, the Belgian Income Tax Code (CIR 92) states that the tax authorities cannot, for the purpose of assessing income tax, access banking information held by banks concerning their customers. In this situation, only a tax treaty with provisions equivalent to article 26(5) of the OECD Model Convention empowers the Belgian authorities to ask financial institutions to provide them with this information4. The provisions of the implementing legislation for the Belgian/US tax convention, the only treaty in force that allows for the exchange of this kind of information, state that banking secrecy does not apply. It is now up to the Belgian authorities to ensure that similar provisions will be enacted for each of the 40 treaties signed to date.

7. Apart from banking information, the Belgian administration has access to all types of information and is in a position to use its domestic information-gathering powers for the exchange of information. The Belgian authorities have access to this information within the three-year time limit on tax assessment in Belgium. Access to information during a seven-year period must be justified to the Belgian taxpayer concerned by the request. In the international exchange of information, Belgium interprets this legislation as allowing it to access information during the seven-year period if the requesting party provides reasons to justify access for a period greater than three years. Tax avoidance is sufficient to justify an access to information for a seven year period. As this is a matter of interpretation and administrative practice, it should be given additional scrutiny during the phase 2 peer review.

8. Finally, given the lack of provisions in domestic legislation under which banking information can be accessed for purposes of international information exchange, Belgium should ensure that its treaty ratification procedures are carried out as soon as possible.

9. Belgium’s response to the conclusions and recommendations of the present report, as well as its practical implementation of this legal framework, will be assessed during the Phase 2 peer review scheduled for the second half of 2012 provided that Belgium ratifies a significant number of the treaties that comply with the standard.




Introduction


Information and methodology used for the Peer Review of Belgium

10. The assessment of the legal and regulatory framework of Belgium was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference and was prepared using the Global Forum’s Methodology for Peer and Non-Member Reviews. The assessment was based on the laws, regulations and information exchange mechanisms in force or effect at the end of October 2010, other material provided by Belgium and on information provided by partners of this jurisdiction.

11. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Belgium’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations as to how some aspects of the Belgian system might be strengthened.

12. The assessment was conducted by a team consisting of two assessors and a representative of the Global Forum Secretariat: Shauna Pittman, Counsel, Canada Revenue Agency; Rajesh Sharma Ramloll Assistant Solicitor General at the Attorney General’s Office in Mauritius; and Rémi Verneau for the Global Forum Secretariat. The team evaluated Belgium’s legal and regulatory framework for transparency and exchange of information and its relevant information exchange mechanisms.




Overview of Belgium

13. A small state in Western Europe in terms of its area (30 000 km2), Belgium has a total population of 10.7 million, making it one of the most densely populated European states with 350 inhabitants/km2. Directly facing the North Sea, Belgium shares common borders with France, Luxemburg, Germany and the Netherlands.

14. Belgium is a highly developed country, in particular because of its maritime access and EU membership. In spite of its size, it was the 20th global economy in 2009 with a GDP of EUR 345 billion and a per capita GDP of EUR 32 000 in 2008. The Belgian economy is mainly centred on the services industry which employs 75% of the working population. Industry accounts for almost a quarter of all jobs, and agriculture less than 1%. Exports and imports account for 80% of the Belgian GDP. Belgium’s main economic partners are Germany, France, the Netherlands, the United Kingdom and the United States.

15. Belgium is a founding member of the EU and the Economic and Monetary Union of countries forming the euro area. Its capital, Brussels, is also the headquarters of the European Commission and most EU administrative authorities. In addition, Belgium is a founding member of the OECD and the UN, as well as NATO, which is headquartered in Brussels. It is also a member of other international organisations such as the IMF and the WTO. As a...
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