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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004. The standards have also been incorporated into the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 and Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once adopted by the Global Forum.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in The Bahamas.

2. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information (EOI) partners.

3. The Bahamas has worked with the OECD in respect of tax information exchange since 2002 when it committed to implementing the international standards of transparency and information exchange. The Bahamas does not have direct taxation and consequently the usual framework for tax authorities to have access to information for income tax purposes is not in place. In 2009, The Bahamas renewed its commitment which it then worked quickly to implement and by March 2010 it had concluded more than 12 tax information exchange agreements (TIEAs). As at November 2010, The Bahamas has an exchange of information (EOI) network covering 22 jurisdictions; seven of these agreements are presently in force, and The Bahamas has taken all steps for its part which are necessary to bring the remaining agreements into force. Recently concluded, these agreements, with the exception of its TIEA with the US, are based on the OECD’s 2002 Model TIEA.

4. The principal concern identified in the report relates to the availability of accounting information and the report notes that essential element A.2. of the Terms of Reference is not in place. The shortcomings in the legislative requirements to retain accounting records in respect of international business companies, partnerships, authorised purpose trusts and foundations are such that this information may not be available in certain cases in respect of these entities and arrangements. In respect of the remainder of the report, each of the elements is found to be in place. For some elements, recommendations have been made concerning ownership and identity information (element A.1.), access powers (element B.1.) and appeal rights (element B.2.).

5. Whilst The Bahamas’ commitment to the international standard is not in doubt, with The Bahamas having taken all necessary steps to bring the TIEAs it has signed into force, it is unclear whether some provisions in its domestic law may hinder its ability to achieve effective exchange of information in all instances. The availability of accounting records is an essential component of effective EOI, and the present legal and regulatory framework does not meet the standard in this regard. The Bahamas’ progress in these areas, as well as its actual practice in exchange information with its EOI partners, will be considered in its Phase 2 review which is scheduled to commence in the second half of 2012.




Introduction


Information and methodology used for the peer review of The Bahamas


6. The assessment of the legal and regulatory framework of The Commonwealth of The Bahamas (The Bahamas) was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange of information mechanisms in force or effect as at November 2010, other materials supplied by The Bahamas, and information supplied by partner jurisdictions.

7. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses The Bahamas’ legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either: (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant.

8. The assessment was conducted by an assessment team, which consisted of two expert assessors: Mr Philippe Cahanin, Deputy Director in the Large Business Audit Branch of the French Revenue Administration; and Mr Malcolm Campbell, Comptroller of Taxes for the Jersey Competent Authority; and one representative of the Global Forum Secretariat, Miss Caroline Malcolm. The assessment team assessed the legal and regulatory framework for transparency and exchange of information and relevant exchange of information mechanisms in The Bahamas.






Overview of The Bahamas


10. The Bahamas is an archipelago extending across the western Atlantic Ocean and consisting of 700 islands and cays with an area of 13 878 square kilometres. Thirty of the islands are inhabited, with a population of approximately 320 000 persons, mainly concentrated on the islands of New Providence (on which the capital, Nassau, is situated) and Grand Bahama.

11. The Bahamas achieved independence from Great Britain on 10 July 1973 and is now a self-governing, sovereign member of the Commonwealth of Nations and a member of the United Nations.

12. Queen Elizabeth II is the titular head of state in The Bahamas, represented by a Governor-General. Legislative power is vested in a bicameral parliament which consists of a 41-member House of Assembly (the lower house) and a 16-member Senate. The House of Assembly carries out all major legislative functions. The Prime Minister may dissolve Parliament and call a general election any time within a 5 year term.

13. The Bahamas has a written constitution that was published when it gained its independence in 1973 and which is the supreme law of the land. All other laws must be consistent with the Constitution to be enforceable. The Constitution empowers parliament to make laws by the passing of bills, which must be passed by the House of Assembly and Senate, and be agreed by the Governor-General before becoming law.

14. Historically, the basis of the Bahamian law and legal system is the English common law. The judiciary is independent of the executive and the legislature. Judicial authority is vested in the Judicature, which comprises Magistrate Courts, the Supreme Court, the Court of Appeal and the UK’s Judicial Committee of the Privy Council as the final court of appeal.

15. The Bahamas imposes no taxes on income. Instead, it derives revenue principally from indirect taxation on economic activity in the form of import, export, excise and stamp duties and direct taxes on tourism-related items. Another major source of revenue for the government is business license fees, which are determined in relation to the size and profits of a business operating in or from The Bahamas.

16. The Bahamas’ currency is the Bahamian dollar (BSD), which is pegged to the U.S. dollar at parity. The US dollar is also accepted in The Bahamas, but the Bahamian dollar is not legal tender outside of The Bahamas.

17. The Bahamian economy is service based, with tourism and financial services the leading industries and sources of employment. The Bahamas’ gross domestic product was approximately BSD 7 billion in 2009, of which tourism made up 40% and financial services 20%. Over half of the Bahamian INTRODUCTION – 11 workforce was employed in the tourism industry in 2009, with the financial services sector accounting for approximately 3-4% of employment.1




Overview of The Bahamas’ commercial laws and financial sector


18. The Bahamas has a large financial services industry offering both resident and non-resident services and which is dominated by the banking and trust company sector. As of 30 September 2010, there are approximately 240 international banks and trust companies registered in The Bahamas which hold BSD 516 billion in assets on their balance sheet. In addition, there are 38 domestic banks and trust companies which hold BSD 9.89 billion in assets. The Central Bank of the Bahamas is responsible for regulating all banking and trust companies. Banking businesses must be carried on by companies, trust services may be conducted by individuals, and in those instances the individuals are regulated separately under the Financial and Corporate Service Providers Act.

19. The investment fund and insurance sectors also make a significant contribution to The Bahamas’ economy. The Securities Commission regulates the securities and investment funds industry, which includes as at December 2009,764 licensed investment funds and 64 licensed investment fund administrators holding assets valued at almost BSD 190 billion. The insurance industry in The Bahamas as at December 2008, is comprised of 174 insurance companies and licensed agents with BSD 2.283 billion in assets, and is regulated by the Insurance Commission.

20. In respect of anti-money laundering/counter-financing of terrorism (AML) obligations, the Compliance Commission has supervisory responsibility as part of an arrangement with the Inspector of Financial and Corporate Services for financial and corporate service providers (FCSPs) and for designated non-financial businesses and professionals (DNFBPs), whilst the licensing regulators such as the Securities Commission, Insurance Commission and the Central Bank supervise compliance with AML obligations for the sectors which they...
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