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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions, which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004. The standards have also been incorporated into the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 and Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once adopted by the Global Forum.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in Aruba. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information partners. While Aruba has a developed legal and regulatory framework, the report identifies a number of areas where Aruba could improve its legal infrastructure to more effectively implement the international standard. The report includes recommendations to address these shortcomings.

2. Aruba is an island located at the southern part of the Caribbean Sea, forming part of the Kingdom of the Netherlands, along with the Netherlands, Curaçao and Sint Maarten.1 Aruba’s economy is primarily dependent upon tourism and oil refining. There are only two offshore banks in Aruba and the contribution of international financial services to its GDP is marginal. In 2001, Aruba committed to co-operate with the OECD’s initiative on transparency and effective EOI and to comply with the 1999 Report of the EU’s Code of Conduct Group. As a result, Aruba promoted a comprehensive corporate and tax law reform to abolish the offshore tax regime and end tax holidays. In 2006, the Aruban exempt company legislation was revised to eliminate ring fencing.

3. In terms of assessing the framework to ensure the availability of relevant information, Aruba’s legislation reflects a three-pronged approach. First, there are obligations imposed directly on companies, partnerships (or partners) and foundations to retain certain ownership, identity, accounting and banking information, and in some instances to provide that information to government authorities. This is complemented by obligations imposed through the licensing regime applicable to certain regulated financial activities in Aruba, including credit institutions, insurance companies, money transfer companies, and trust company service providers. Finally, the anti-money laundering regulations which apply to most regulated financial businesses and relevant professionals (lawyers, notaries, accountants, and tax advisors), create a third layer of requirements to capture relevant information.

4. Limited liability companies and Aruba exempt companies may issue bearer shares, provided the full nominal value of issued shares has been paid up. Various regimes are currently in place that have the effect of immobilizing bearer shares or preventing their use, as well as providing for mechanisms to indentify owners of bearer shares. The new Aruba limited liability company which is not allowed to issue bearer shares and the recent introduction, in 2009, of supervision of Aruba exempt companies by trust company service providers represents progress. Amendments to the law are currently being prepared and expected to be in place in the first quarter of 2011 in order to provide for a total abolishment of the possibility to issue bearer shares.

5. Aruba’s record-keeping requirements are generally satisfactory. Under Aruban tax law, companies, partnerships, foundations and trust company service providers are required to keep accounting records and underlying documentation for at least ten years. Under the Aruban AML/CFT framework, service providers, such as credit institutions, insurance companies and certain relevant professionals, are required to establish and verify the customer’s identity and the person on whose behalf a customer is acting and are obliged to kept records in respect of all transactions for five years from the date of the termination of the agreement under which service was provided.

6. In respect of access to information, Aruba’s competent authorities – the Minister in charge of Finance and the Tax Inspector – are vested with broad powers to gather relevant information for civil tax purposes, complemented by powers to search premises, seize information and compel oral testimony. On criminal tax matters, the Minister of Justice remains responsible for international legal assistance but he is required by law to involve the Minister of Finance. Enforcement of these provisions is secured by the existence of significant penalties for non-compliance. Secrecy provisions in Aruban law are overridden where information is required for EOI purposes, and there is no domestic tax interest requirement.

7. Aruba’s network for the exchange of information has developed rapidly since September 2009, and 16 new EOI agreements have been signed in addition to the two existing ones. Out of these 16 TIEAs, four were signed less than one year ago and seven are pending ratification by the Netherlands after Aruba having taken all the necessary steps to ratify them. In addition to these 18 TIEAs, a further four EOI agreements have been concluded but are still awaiting signature, and negotiations are underway with an additional seven jurisdictions. Once these EOI agreements are concluded and signed, Aruba’s EOI network will cover a significant number of relevant partners.

8. Whilst generally following the terms of the OECD Model TIEA, there are some variations in Aruba’s EOI agreements and implementing domestic legislation which may prevent information being exchanged to the international standard in all instances. A practical assessment of whether these variations impose an impediment to the exchange of information will be made in the Phase 2 Peer Review of Aruba.

9. Aruba’s response to the recommendations in this report, as well as the application of the legal framework to the practices of its competent authority will be considered in detail in the Phase 2 Peer Review of Aruba which is scheduled for the first half of 2014.




Introduction


Information and methodology used for the peer review of Aruba

10. The assessment of the legal and regulatory framework of Aruba was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange of information mechanisms in force or effect as at January 2011, other materials supplied by Aruba, and information supplied by partner jurisdictions.

11. The Terms of Reference break down the standards of transparency and exchange of information into ten essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Aruba’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element, a determination is made that either (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations on how certain aspects of the system could be strengthened. A summary of the findings against those elements is set out on pages 71-74 of this report.

12. The assessment was conducted by a team which consisted of two assessors: Mr. John Goldsworth, Chairman of the Seychelles International Business Authority and Mr. Neil Cossins, Manager of the Exchange of Information Unit, Australian Taxation Office; and one representative of the Global Forum Secretariat: Mrs. Renata Fontana. The assessment team examined the legal and regulatory framework for transparency and exchange of information and relevant exchange of information mechanisms in Aruba.




Overview of Aruba


Governance, economic context and legal system

13. Aruba is one of the four parts of the Kingdom of the Netherlands, the others being the Netherlands, Curaçao and Sint Maarten. The Netherlands Antilles (of which Aruba was part until 1986) was dissolved on 10 October 2010, resulting in two new constituent countries (Curaçao and Saint Maarten), with the other islands (Bonaire, Saint Eustatius and Saba) joining the Netherlands as special municipalities. Aruba consists of a single island with approximately 30 kilometres long and 10 kilometres wide and it has approximately 105 000 inhabitants. It lies in the southern part of the Caribbean Sea, approximately 30 kilometres off the coast of Venezuela.

14. Aruba has a market-based economy, which relies primarily on tourism, followed by oil refining. According to the CFATF report of Aruba of October 2009, the contribution of international financial services to the GDP is estimated to be less than one percent, and Aruba’s financial sector is small (paragraph 37). Aruba’s most important trading partner is the United States of America. Based on the Central Bureau of Statistics Aruba’s report of August 2010, the contribution of the financial intermediation sector to Aruba’s GDP in 2009 was 385,8 million Aruban florins or approximately 215 million US dollars. The currency is the Aruban florin (AWG),2 which has been pegged to the US dollar since 1986, at the exchange rate of USD 1.00 = AWG 1.79.

15. The relation between Aruba and the other parts of the Kingdom of the Netherlands is governed by the Statute for the Kingdom of the Netherlands, based on which Aruba is self-governing to a large degree. Defence, foreign relations, nationality and extradition are handled by the Netherlands. For historical and practical reasons Aruba also cooperated with the former Netherlands Antilles on various issues (including justice and certain legislation) and the legal basis for this cooperation is set forth in the Cooperation Agreement for the Netherlands Antilles and Aruba.

16. The Queen of the Netherlands is the head of State and the Governor is appointed by the Queen for a term of six years to act as the sovereign’s representative on the island. The government consists of the Governor and a cabinet of ministers and headed by a prime minister. The ministers are appointed and dismissed by the Governor but are solely accountable to the parliament (Staten) whose confidence they must have at all times. Actual executive power therefore lies with the ministers.

17. Aruba has a parliamentary system with an unicameral parliament called Staten which consists of 21 members who are elected by popular vote for a four-year term of office after which they can be re-elected. The authority to legislate is in the mutual hands of the government and the Staten which results in State ordinances. The authority to further regulate a subject can be delegated to the Government and is exercised thought State decrees and Ministerial regulations.

18. The judiciary is made up of independent judges who are appointed by the Queen upon recommendation of the Common Court of Justice of the Netherlands Antilles and Aruba (Common Court). Cases are heard in first instance by the Court in First Instance and can be appealed to the Common Court as court of second instance. Further appeal is possible at the Supreme Court of the Netherlands, however only for civil and penal cases (and not for example for administrative or tax cases). In this last instance only the application of the law by the previous instance is the subject of the judgment.

19. The legal system of Aruba is based on the Dutch legal system with some modifications due to local and/or regional circumstances and the substantially smaller scale of Aruba compared to the Netherlands. The basic rights of citizens, the institution and separation of the judiciary, legislative and executive branches, the organization of government and its tasks and obligations, along with related subjects are regulated in the Constitution of Aruba.




Overview of commercial laws and other relevant factors for exchange of information

20. There are several types of legal persons in Aruba, characterised by their nature, functions and legal status. Limited liability companies (NVs) have been used primarily as the corporate vehicle by local businesses, although a limited percentage were also used for offshore business. Aruba exempt companies (AVVs) may be used for financing, investment, trading or holding activities. The latter may be defined as managing foreign property or real estate or other assets outside Aruba. AVVs were originally not intended for Aruban residents or for participation in the economy of Aruba.

21. In 2001, however, Aruba made a political commitment to co-operate with the OECD’s initiative on transparency and effective EOI and, as part...
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