

[image: e9789264095274_cover.jpg]







Asset Declarations for Public Officials



Collective





This work is published on the responsibility of the Secretary-General of the OECD. The opinions expressed and arguments employed herein do not necessarily reflect the official views of the Organisation or of the governments of its member countries.

Please cite this publication as: 
OECD (2011), Asset Declarations for Public Officials: A Tool to Prevent Corruption, OECD Publishing. 
http://dx.doi.org/10.1787/9789264095281-en


9789264095274




 Series: Fighting Corruption in Eastern Europe and Central Asia 
ISSN 2074-3580 (print) 
ISSN 2074-3572 (online)











 Corrigenda to OECD publications maybe found on line at: www.oecd.org/publishing/corrigenda.

© OECD 2011

You can copy, download or print OECD content for your own use, and you can include excerpts from OECD publications, databases and multimedia products in your own documents, presentations, blogs, websites and teaching materials, provided that suitable acknowledgment of OECD as source and copyright owner is given. All requests for public or commercial use and translation rights should be submitted to rights@oecd.org. Requests for permission to photocopy portions of this material for public or commercial use shall be addressed directly to the Copyright Clearance Center (CCC) at info@copyright.com or the Centre français d’exploitation du droit de copie (CFC) at contact@cfcopies.com.




Foreword

Corruption is a key threat to good governance, democratic processes and fair business competition. Fighting corruption and promoting good public governance are among the main priorities of the OECD. In addressing corruption and good governance, the OECD takes a multidisciplinary approach which includes fighting bribery of foreign public officials, combating corruption in fiscal policy, public and private sector governance and development aid and export credits. The OECD is a leader in setting and promoting anti-corruption standards and good governance principles. It ensures their implementation through peer reviews and monitoring of member states and by providing policy-makers with analysis and recommendations. It also helps non-members to improve their domestic anti-corruption and good governance efforts by fostering sharing of experience and analysis and through regional programmes.

The Anti-Corruption Network for Eastern Europe and Central Asia (ACN) is one such regional anti-corruption programme. Over the past decade, the ACN (www.oecd.org/corruption/acn) has been the main vehicle for sharing OECD experience and promoting anti-corruption programmes in this region. Countries participating in the ACN have been introducing and reforming their asset declarations systems over the past years, and continue to face challenges in ensuring the effectiveness of these systems.

The SIGMA – Support for Improvement in Governance and Management – programme is a joint initiative of the OECD and the European Union, principally financed by the EU. SIGMA (www.sigmaweb.org) provides assistance in a broad range of public governance and management areas, including public integrity. SIGMA currently works with EU candidate countries, potential candidates, and European Neighbourhood Partners.

The report was prepared jointly by the ACN and SIGMA. It provides a systematic analysis of existing practices in the area of asset declarations in Eastern Europe and Central Asia and in some OECD countries in Western Europe and North America, and presents policy recommendations on the key elements of asset declaration systems. These recommendations will be useful for national governments and international organisations engaged in development, reform and assessment of asset declarations systems at country level.
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Introduction

Objectives of the study

A great number of countries around the world have introduced systems of asset declaration for public officials in order to prevent or combat corruption. Many believe that asset declarations can be a powerful tool in this regard; however, the impact of such systems on actual levels of corruption is not well known. This study aims to help furnish a clearer picture by providing an analysis of existing practice in the area of asset declarations of public officials, in particular in former socialist countries in Eastern Europe and Central Asia, and in some OECD member states in Western Europe and North America.

The study begins with policy recommendations for national governments and international organisations engaged in the development, reform and assessment of such systems on a country level. The analysis that follows and case studies that conclude the report provide the basis for those recommendations. Key elements of the systems are reviewed, as are the historical background and objectives that led governments to establish them. The analysis further examines the legal framework of the systems as well as the institutional arrangements for their management. It reviews the categories of public officials and related individuals who are required to submit declarations, as well as the particular information required. Attention is paid to procedures for processing and verifying declared information, and sanctions for violations. Various approaches to public disclosure of the information contained in declarations are also reviewed. Issues of cost-effectiveness and overall usefulness are covered as well. Four case studies are presented – from Lithuania, Romania, Spain and Ukraine – as well as many additional country examples and references.


Methodology

The focus of this study is on countries in Eastern Europe and Central Asia. However, in order to analyse the experience of these countries in a broader international context and to identify trends and offer recommendations of global relevance, available information about other countries and regions has also been examined, including – as mentioned above – some OECD member states in Western Europe and North America. The coverage is vast, and references to regions/country groups are in no way meant to suggest political allegiances.

The study draws upon two main kinds of information sources: primary data collection from countries in Eastern Europe and Central Asia, and a review of available literature. To collect country data the ACN Secretariat, together with SIGMA, designed a questionnaire and requested officials in the state bodies responsible for asset declarations to complete them. The questionnaire covered the declaration system’s purpose and legal basis as well as the institutional seit-up, officials covered, kinds of information to be declared, procedure of declaration, verification of declarations, sanctions for violations, public access, and system assessment. The questionnaire was completed by 20 countries – Albania, Azerbaijan, Belarus, Bosnia and Herzegovina, Bulgaria, Croatia, Estonia, Georgia, Kazakhstan, Kosovo, Kyrgyzstan, Latvia, Lithuania, Former Yugoslav Republic of Macedonia, Montenegro, Romania, Slovenia, Spain (Catalonia), Tajikistan, and Ukraine. Analysis and tables comparing various systems aimed at covering all 20 countries; however, this was not possible in all cases, as completeness and accuracy of data varied substantially. Data provided in the tables were compiled by the authors based on the answers to questionnaires. Available data for other countries and regions were added for comparison.

The literature review comprised books, comparative studies and assessments of national systems by international organisations, principally the OECD, the Council of Europe’s Group of States against Corruption (GRECO) and The World Bank. International online resources, as well as legal texts of particular countries, were also examined.

The study has benefited from discussions at two expert seminars: one organised by the OECD and OSCE in Belgrade, Serbia on 15-16 October 2009; and the other by the OECD on 30 March 2010 in Paris, France. The countries and experts who participated in this project also provided written comments on the final draft. Special efforts were made to co-ordinate this study with a study on asset declarations developed by The World Bank in the framework of the StAR initiative.

Unless stated otherwise, the information in this study refers to the national level only; different provisions and practices may apply on various sub-national levels. Wherever possible, references to various sources are complemented with Internet links. Also unless stated otherwise, all of the links in footnotes were functional as of November 2009.





PART I

Policy Principles and Recommendations for Public Official Asset Declaration

“Policy Principles and Recommendations for Public Official Asset Declaration” presents policy recommendations for the design, implementation and reform of asset declaration systems, which can be used throughout the world. These recommendations are based on the analysis of the existing practice in Eastern Europe and Central Asia, and in some OECD member states in Western Europe and North America. They suggest ways in which to increase the effectiveness of asset declaration by promoting transparency and fighting corruption in public administration. These recommendations will be useful for national governments and international organisations engaged in development, reform and assessment of asset declaration systems on a country level.


This study covers a range of countries with diverse cultural and legal traditions, social and economic conditions, and domestic political contexts. While analysis of asset declarations in these countries provides a basis for identifying trends and policy issues, it is not sufficient to develop any uniform recommendations, which would be applicable to all countries. Instead, the study elaborates policy principles and recommendations, and identifies certain aspects of public officials’ disclosure systems where countries need to pay special attention when designing their national systems.

Why introduce asset declaration systems?

Each country – its government and civil society – and the international community should identify country-specific problems that they aim to resolve with an asset declaration system. Countries should hold comprehensive and inclusive policy debates before the introduction or major modification of public officials’ declarations, in order to define the purposes they aim to achieve. The main aims of asset declarations may including the following:



	to increase transparency and the trust of citizens in public administration, by disclosing information about assets of politicians and civil servants that shows they have nothing to hide;

	to help heads of public institutions prevent conflicts of interest among their employees and to resolve such situations when they arise, in order to promote integrity within their institutions;

	to monitor wealth variations of individual politicians and civil servants, in order to dissuade them from misconduct and protect them from false accusations, and to help clarify the full scope of illicit enrichment or other illegal activity by providing additional evidence.


It is necessary to consider preconditions and opportunities, including supportive actors (responsible managers, honest civil servants, active media), already existing legal frameworks (tax collection system, property registry and other public registers, effective law enforcement), and limitations (shortage of public funds, lack of political will to fight corruption and poor discipline in public administration), and to determine optimal workable framework in terms of legal, financial, personnel and other conditions for the declarations system.

Temper expectations from asset declaration systems. Asset declarations are one among many tools that can help prevent corruption, but they cannot deliver alone, especially in countries where democracies are not yet mature, corruption is widespread, tax systems are dysfunctional and law enforcement is weak. However, a well-designed and operational system of asset declarations can be an important element in the overall anti-corruption and integrity system of a country.

When advocating for the introduction or further strengthening of public officials’ declarations systems, international actors should avoid promoting one-size-fits-all, technical blueprint solutions, but rather engage domestic players to promote policy goals and to build national demand for reforms, to identify possible solutions in the local context, and to support sustainability of reforms.


Which legal framework should be chosen?

There is no one particular or best legal solution for public officials’ declarations. Countries should consider their legal traditions and previous experience, and assess current problems in order to determine which legal approach is more likely to generate support among politicians, public officials and the broader public.

Most countries embed the asset declarations principle in their primary legislation, but the choice of the particular legal act should be made considering the national context. Principles of asset disclosure can be embedded in another law, e.g. on civil service, conflict of interest rules of the parliament, etc.; or, there can be a special law on asset declarations. It is important to ensure that key principles are established in a primary law because:



	the path leading to adoption of primary legislation may provide for a public debate to build consensus and to ensure social acceptance of a legal requirement of disclosure;

	primary law can limit individual privacy rights of citizens in their capacity as public officials.


Broader legal frameworks, e.g. tax and criminal law, need to be considered when designing asset declaration systems.


One regulation for all officials, or different regulations for various categories?

It remains debatable whether a single declaration system should apply to all branches of power, including legislative, executive and judiciary, and to all levels of officials, from ministers to ordinary civil servants. Recognising that various categories of public officials indeed differ from each other, with different levels of responsibility and power or potential to go into conflicts of interest and corruption, countries should consider specialising regulations of asset declarations for different categories and branches of public officials.



	Interests and assets of elected officials, e.g. MPs, should be subject to a separate asset declarations that are made available to the wider public; they should take due account of their elected status and the enforceability of sanctions against them. This could be achieved through collective self-control regulation, e.g. by a special parliamentary committee.

	Senior executive officials, including ministers and other political appointees – as well as the highest levels of the judiciary and prosecutors – may also require specialised regulations, also made available to the wider public.


Prevention of conflict of interest among the employees of public institutions is the responsibility of the managers, e.g. ministers and heads of agencies. Therefore each public institution can have its internal systems based on common principles, which may or may not include a requirement for middle- and low-level officials to declare assets. Even where middle and lower ranks of civil servants do not submit declarations, a control mechanism of some sort should be in place.


Which institution should be responsible?

No particular institutional solution can be recommended as a priori better than others. The institutional set-up largely depends on the system model – single for all officials or specialised for various branches – and can vary:



	Parliamentary standing commissions to provide for the collective self-control of MPs; however, enforcement will depend on the integrity of MPs and the response of their voters.

	In the same vein, asset declarations of judges can be managed by a special body within the judiciary.

	Implementation of the system by each public institution for its own public servants, reflecting the responsibility of the manager to prevent conflict of interest in his/her institution.

	A specialised, sufficiently empowered autonomous body, especially where managers do not assume a role in preventing conflict of interest.


In countries where the principle of public accountability and related policies are already mainstreamed throughout the public sector, and where managers of public institutions have reached a sufficient degree of professionalism, each public institution could gather and review its declarations – particularly due to their knowledge of their field and subordinate officials, and stronger legitimacy in, e.g., application of sanctions.

The capacity of MPs to provide effective self-control is often questioned (e.g. by specialised commissions in the parliament). Hence, self-monitoring should be supported by a real transparency of asset declarations together with the long-term democratic practices of fair and free elections.

In countries where public officials’ declarations and conflict of interest policies are relatively new, specialised bodies have an advantage. Such bodies focus on gathering new expertise in a systematic manner and provide assistance to the rest of the public sector. However, these bodies – often based in the executive branch – may lack legitimacy when enforcing asset declaration requirements for other branches, e.g. MPs.

In countries with centralised management for declarations systems, the institutions in charge should enjoy reasonable protection against political or other undue interference. In this they should be treated according to standards applicable to any corruption-countering agency or agency with control functions in the public sector.

Tax administration should be involved where wealth monitoring is among the purposes of the declarations system, together with other financial control bodies and public registers.


Who should be obliged to declare assets?

There is no uniform standard regarding what circle of public officials should be obligated to submit declarations. Countries should carefully debate and weigh the costs and benefits related to broader (and more burdensome and costly) or narrower coverage. There is no convincing evidence that covering the broadest possible circle necessarily leads to more effective prevention of corruption.



	As said above, due attention should be paid in setting obligations separately in accordance with the level and responsibilities of officials. While the obligations of MPs and senior officials should be relatively heavy, those of ordinary, and especially middle- and low-level officials, can be light.

	Obligation to disclose assets does not have to be linked formally to the rank of an official, but rather to the extent of decision-making authority and managerial powers of officials, and the related risks of conflict of interest and abuses of office. This obligation should also cover private entities and individuals empowered to provide public services through outsourcing.

	It should be recognised that corrupt officials often hide their assets under the names of their relatives, their spouses and other individuals. Therefore, it should be possible to monitor the wealth not only of a public official, but that of close relatives and household members. This can be achieved through the public officials’ declarations system or through the tax system, or by law enforcement authorities. However, vis-à-vis relatives and household members, a respect for the privacy of individuals is required.


The coverage of declarations systems should not result in a heavy burden on a vast number of persons who are not public officials, especially if the declared information is subject to public disclosure in light of the growing concerns related to privacy protection.


What information should be declared?

The scope of information to be declared depends on the purpose of declarations. Conflict of interest control requires information about interests that have the potential to influence the discharge of official duties, rather than a necessarily all-encompassing picture of all income, assets, outside business and other activities. On the other hand, proper wealth monitoring is possible only when the declared information truthfully reflects all of the substantial income and assets, and fluctuations thereof.


How should asset declarations be collected?

Many factors can be taken into consideration in determining the schedule of submission of declarations: the purpose of declarations, available resources, the scope of covered officials, and the date when information required in the statement becomes available, etc. In general, care should be taken to ensure that declared information is updated as often as reasonably needed to keep data relevant for the fulfilment of the stated purpose of declaration system.

With due consideration of the resources and spread of Internet use in particular countries, the submission and processing of declarations should be increasingly carried out electronically. Among the advantages of doing so is the possibility of using automated systems for processing declared information.

In systems where awareness of the purpose and use of declarations is not spread throughout the state apparatus, a centralised collection system is likely to be more favourable for developing a uniform handling of all declarations and professional skills in the use of disclosed data. Decentralised systems facilitate monitoring by superior officials/bodies of declaring persons, provided internal control and awareness of managerial duties to prevent corruption are well internalised.


How should asset declarations be verified?

Most asset declaration systems would benefit from some kind of verification procedure, particularly if the number of officials covered and the level of perceived corruption are high whereas trust in the government is low and civil society weak.

In particular, some verification is recommended in order to maintain the integrity of information in the system (e.g. to rule out accumulation of systematically false data) or to address public concerns about the lifestyles of certain public officials vis-à-vis what is declared.

Whether the selection of declarations to be verified is random, risk-based or made using another method, some balance appears useful between systematic verification according to rigid criteria and an ad hoc approach acting on particular warning notifications or other signals. The verification of excessively large numbers of declarations should be avoided, because it would invoke the risk of high implementation costs against relatively little relevant findings.

Some countries may choose not to run any verification of declarations for valid reasons, e.g. public disclosure per se is considered sufficient, civil society is strong, media is independent and elections are fair and free. However, this approach may be insufficient to address public demand for accountability of administration.


Which sanctions are needed to enforce asset declarations regimes?

Legal sanctions are not a necessary element of all declarations systems; where public disclosure is ensured, active media and civil society and their reactions can be sufficiently disciplining factors. Meantime, where legal sanctions are actually used, the publicity of the sanction applied in a particular case can itself be considered a dissuasive measure. Information about the application of such sanctions should therefore be publicly disclosed as well.

Sanctions provide an important tool to promote disciplined compliance with the requirements of declaration systems, especially when such systems cover a large range of public officials. Sanctions for failing to comply with declaration rules or late or incomplete declarations normally involve various administrative or disciplinary measures. Criminal sanctions are not common in relation to asset declaration systems: to be in a conflict of interest is not a crime per se, but may lead to crimes; besides, criminal sanctions require stronger evidence than administrative sanctions. However, they can in principle be applicable against provision of false information. Sanctions for provision of false information require a reliable verification mechanism but there is no clear standard, as national approaches range from no sanction to criminal sanctions.

Sanctions for officials occupying elected political posts are a particularly sensitive issue because disciplinary actions and (often) other sanctions cannot be used due to constitutional principles and the special status of such officials. However, some effective sanctions should be applicable to elected officials, otherwise they will be perceived to be above the reach of the law. The scope of public disclosure of declared information should be broad enough to assist voters in their electoral decisions.


Which information should be open to the general public and other public institutions?

While there is a global trend towards greater disclosure, striking the right balance between public disclosure and protection of privacy remains a subject of debate. There are strong reasons for disclosing, at least partially, data of political officials, such as MPs. Politicians should be prepared to provide explanations regarding the disclosed information, if there are any serious concerns raised in the media or by civil society. Concerning the lower-level public officials, the right degree of public disclosure should be determined on the basis of a careful weighing of various considerations, such as domestic traditions, perceptions of corruption in a given country, possible safety concerns, and other dangers.

In order to increase the positive effects of declarations systems, the declared data should be available to investigators for detecting cases of possible criminal offences. Although privacy concerns can constitute grounds for denying all private information to the immediate superiors of public officials, countries should enhance the use of declarations to monitor conflicts of interest and hence allow superiors access to relevant data. In countries where enforcement bodies are set up for wealth or conflict of interest control, access to the relevant databases kept by other state institutions should be ensured.


How should the declarations system be evaluated?

Questions as to what extent public officials’ declarations actually contribute to lower levels of corruption or higher levels of public trust will not be answered decisively in the near future. Nevertheless, as far as resources allow, countries should consider carrying out periodic reviews of asset declaration system operations and developing and employing adequate indicators to assess their effectiveness. Such indicators can show the level of compliance with requirements to complete and submit declarations; the types and number of legal proceedings, e.g. disciplinary actions or criminal investigations in relation to or prompted by information provided in declarations; the number of requests to access declarations by the public, etc.

The efficiency of a declaration system depends not only on the achievement of its stated goals but also on the cost of its operation (efficiency is questionable when the cost becomes too high). Therefore, to the extent possible, countries should consider continuous tracking of resources (financial, human) spent on operating the system.





PART II

Analysis of Existing Asset Declaration Practices

“Analysis of Existing Asset Declaration Practices” provides a systematic analysis of the existing practice in the area of asset declaration in Eastern Europe and Central Asia, and in some OECD member states in Western Europe and North America. It examines the key elements of asset declaration systems, such as policy objectives, legal frameworks and the institutional arrangements; the categories of public officials required to submit declarations, and the type of information needed; procedures for verifying declared information, sanctions for violations, and public disclosure. This part of the study also discusses the cost-effectiveness and overall usefulness of declaration systems.






Chapter 1

Historical Background and International Standards


1.1. The spread of public officials’ declarations

Apart from a few earlier cases, systems of public officials’ declarations began to evolve into their modern versions after the Second World War (Burdescu et al., 2009, Figure 1, p. 29). In the United States, growing government and recurrent corruption scandals created impetus for initiatives to strengthen public integrity. One of the early political statements regarding the need to impose public disclosure of personal finances on certain federal officials was voiced in the message of President Truman to the Congress in 1951: “With all the questions that are being raised today about the probity and honesty of public officials, I think all of us should be prepared to place the facts about our income on the public record.”1

Various factors prevented introduction of public officials’ declarations on the federal level in the 1950s. Only in 1965 did President Lyndon B. Johnson introduce a requirement that federal officials to disclose information about their private finances to the public authorities (Mackenzie and Hafken, 2002, pp. 24-26). It took Watergate and other scandals before the US Congress enacted the Ethics in Government Act in 1978. The Act, still in force today, requires detailed public financial disclosure by government employees above a certain level in all three branches of the federal government.

As early as the 1950s, initiatives for public financial disclosure materialised at the US state level as well. By 1969, 11 states required public disclosure (Anechiarico and Jacobs, 1996, p. 47). The spread of financial disclosure requirements for public officials developed in earnest in the 1970s (Anechiarico and Jacobs, 1996, pp. 47-48). The increasing range of officials covered and scope of information subject to disclosure led to numerous court cases claiming that the disclosure infringed the right to privacy. The United States saw a wave of such litigation in the 1970s. Still, the outcome of these cases was a general recognition of the state’s power to compel disclosure (Rohr, 1998, pp. 44-45).

The disclosure of public officials’ income, assets and financial interests came to most of Western Europe later. An exception was the United Kingdom – a country that adopted its Prevention of Corruption Act as early as 1889. Historical evidence shows that parliament was generally reluctant to impose strict disclosure rules. A select committee established in 1969 still concluded that there was no need for a register of interests because of trust in the honour and self-restraint of individual MPs. However, in 1974, the House of Commons introduced the Register of Interests. Even after 1974, the question of what exactly a relevant interest was for declaration or registration remained somewhat open-ended and considered by some to be up to the individual MP to determine (Doig, 1996, pp. 42, 44).

Declarations for public officials spread further in Western Europe in the 1980s. In 1982 a law that on declarations was adopted in Spain. That same year Italian members of parliament became obliged to disclose their additional income and property status. In 1983 a law for public control of the wealth of elected officials was adopted in Portugal. The early – and even to a great extent, the current – West European disclosure regimes did not match the US system in terms of complexity, the range of officials or enforcement mechanisms.

The late 1980s and 1990s saw democratisation in much of Central and Eastern Europe and elsewhere. Under socialist rule, public officials generally did not have to declare any income or assets. Along with the growing prominence of the global anti-corruption agenda, new countries kept on introducing declaration systems and extending the scope and scale of the old systems. Many former socialist countries introduced declarations for public officials during the 1990s.

Table 1.1 shows the year of introduction of declarations for public officials in those countries of Central and Eastern Europe and the former Soviet Union that submitted questionnaires for this study. All countries of the region that joined the European Union in 2004 and 2007 had adopted their declaration systems by 2000. This can be explained by conditions for EU accession but the trend continues into the 21st century, when both new aspirants for EU membership and former Soviet Republics with no such ambition developed their disclosure rules.


Table 1.1. The year of introduction of declarations for public officials in transition and selected other countries




	Year of introduction
	Country



	1974
	United Kingdom



	1978
	United States



	1982
	Spain, Italy



	1992
	Slovenia



	1993
	Belarus, Ukraine



	1994
	Latvia



	1995
	Albania, Estonia



	1996
	Kazakhstan, Romania



	1998
	Georgia, Lithuania



	2000
	Bulgaria



	2001
	Bosnia and Herzegovina



	2002
	Macedonia



	2003
	Croatia



	2004
	Kyrgyzstan, Montenegro



	2005
	Azerbaijan, Kosovo



	2006
	Tajikistan



	
Note: Where answers in the questionnaire differentiated between adoption of law and the start of implementation, the law adoption year is indicated.









1.2. International standards

The 1990s saw not only the spread of declarations in transition countries but also the emergence of mainly soft/recommending international standards to this end. One of the earlier international documents that foresaw public officials’ declarations was the Inter-American Convention Against Corruption (adopted in 1996). The convention sets a requirement for states parties to consider measures to create, maintain and strengthen inter alia“systems for registering the income, assets and liabilities of persons who perform public functions in certain posts as specified by law and, where appropriate, for making such registrations public”.2 The African Union Convention on Preventing and Combating Corruption (adopted in 2003) commits state parties to “require all or designated public officials to declare their assets at the time of assumption of office...
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