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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of jurisdictions’ legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in Australia as well as practical implementation of that framework. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain timely access to that information, and in turn, whether that information can be effectively exchanged with its exchange of information partners.

2. Australia has a long history of developing the capacity and international linkages needed to engage in effective exchange of information for tax purposes. It signed its first double taxation agreement (DTA) in 1946 and now has a network of 44 such agreements and 25 Tax Information Exchange Agreements (TIEAs). Over one million Australians currently derive foreign source income which may be subject to tax in Australia and this figure is increasing at approximately 8% – 10% a year. From the perspective of the Australian Tax Office (ATO), increased international cooperation is a defence against international tax avoidance and evasion. Improved exchange of information (EOI) provides it with a better opportunity to understand the activities of Australian taxpayers.

3. With such a long history of exchange of information for tax purposes, the input of its EOI partners into the review process has to be given considerable weight in developing an understanding of Australia’s compliance with the standards. Currently about 75% of the requests for exchange of information that are made to Australia come from just seven countries. These same seven countries have remained Australia’s major EOI partners for many years. They account for over half of all foreign investment into Australia and receive more than two thirds of all Australian foreign investment. All of them responded to a questionnaire (peer questionnaire) canvassing their views on Australia’s implementation of the standards in the context of their bilateral relationships. In addition eight of Australia’s top 10 trading partners (some of which are also major EOI partners) responded to the peer questionnaire. In general, these responses confirm that, notwithstanding some imperfections, Australia’s practices with respect to exchange of information are of a very high standard.

4. The Australian legislative and regulatory framework to ensure the availability of information consists of a number of different elements. These include



	registration requirements for companies, partnerships and certain trusts;

	anti-money laundering (AML) due diligence requirements which are imposed on a range of service providers;

	reporting requirements for tax purposes.



5. With regard to Australia’s AML rules, the Financial Action Task Force (FATF) found that Australia’s ability to obtain access to information on the beneficial ownership and control of certain legal arrangements such as trusts was insufficient. Moreover company and trust service providers have still not been brought within the scope of Australia’s AML rules although it is planned to include them.

6. While the FATF found deficiencies in the availability of information on trusts it acknowledged that the ATO has better access to information in relation to trusts as a result of the requirement for trusts to submit tax returns. Annual returns are required from Australian resident trusts and foreign trusts with Australian income. The return must stipulate who the beneficiaries are and the share of income for each beneficiary. The ATO also has comprehensive powers to request additional information when required.

7. More importantly, no issues were raised in relation to the availability of ownership or other information for tax purposes, or the ATO’s ability to access it, by Australia’s peers in the context of this review. The only substantive issues raised relate to some delays in sending information which had been requested and absence of status reports after 90 days in the event that a substantive response to the request could not be provided within that timeframe. The ATO has recently taken steps to address both of these issues.

8. The factors that appear to be critical to Australia’s EOI performance are as follows



	its ability to leverage off information that is already within other public service departments and agencies, e.g. information held by the AML and company registration authorities, to which the ATO has direct access;

	the comprehensiveness of the Australian tax system and of the reporting requirements that are imposed on taxpayers;

	a suite of powers to access information which are comprehensive and far reaching; and

	the strong organisational commitment that the ATO has made to ensure that exchange of information works in practice.




Introduction


Introduction and methodology used for the combined peer review of Australia

9. The assessment of the legal and regulatory framework of Australia and the practical implementation and effectiveness of this framework was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations and exchange-of-information mechanisms in force or effect as at June 2010, other information, explanations and materials supplied by Australia during the on-site visit that took place on 27-28 May 2010, and information supplied by partner jurisdictions. During the on-site visit, the assessment team met with officials and representatives of the relevant Australian public agencies, in particular the ATO and the Australian Securities and Investment Commission (see Annex 4).

10. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This combined review assesses Australia’s legal and regulatory framework and the implementation and effectiveness of this framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made regarding Australia’s legal and regulatory framework that either: (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant. In addition, to reflect the Phase 2 component, recommendations are also made concerning Australia’s practical application of each of the essential elements. As outlined in the Note on Assessment Criteria, following a jurisdiction’s Phase 2 review, a “rating” will be applied to each of the essential elements to reflect the overall position of a jurisdiction. However this rating will only be published “at such time as a representative subset of Phase 2 reviews is completed”. This report therefore includes recommendations in respect of Australia’s legal and regulatory framework and the actual implementation of the essential elements, as well as a determination on the legal and regulatory framework, but it does not include a rating of the elements.

11. The assessment was conducted by an assessment team which consisted of two expert assessors and a representative of the Global Forum Secretariat: Ms. Ruedah Karim, Director, International Affairs and EOI Division, Inland Revenue Board Malaysia; Ms. Sarita De Geus, Senior Policy Advisor International Tax Law at the Directorate-General for the Tax and Customs Administration of the Netherlands Ministry of Finance; and Mr. Dónal Godfrey from the Global Forum Secretariat.




Overview of Australia


General information on the economy, legal system and the taxation system

12. About the size of continental United States, Australia is the world’s smallest continent and its largest island. It has a population of around 22.5 million people concentrated in a number of coastal cities. Much of the interior is desert although rich in mineral resources.

13. With an internationally competitive advanced market economy, Australia is the world’s largest coal exporter and is a globally significant source of minerals such as alumina, bauxite, diamonds, iron ore, uranium and zinc. It is also a major exporter of agricultural products, including cotton, meat, wool, wheat and wine as well as chemical and manufactured products. Its natural resources attract high levels of foreign investment. GDP per capita in 2009 was around USD 39 000.1

14. The Australian Constitution establishes a federal system of government, under which powers are distributed between the Federal Government and the States. It defines exclusive powers (investing the Federal Government with the exclusive power to make laws on matters such as defence, external affairs, and immigration and citizenship) and concurrent powers (where both tiers of government are able to enact laws). Australia’s States and mainland Territories have independent legislative power in all matters not specifically assigned to the Federal Government. Where there is any inconsistency between Federal and State or Territory laws, Federal laws prevail. Federal laws apply to the whole of Australia. Australia also has a system of local government (e.g. city and shire councils).

15. The High Court of Australia (Australia’s supreme court) interprets and applies the law of Australia, decides cases of special federal significance, including challenges to the constitutional validity of laws, and hears appeals (by special leave) from the Federal, State and Territory courts.

16. The Federal Parliament derives its power to enact income tax legislation from the Australian Constitution, specifically under section 51(ii). This section prohibits any federal tax that discriminates between the various States. The Income Tax Assessment Acts provide for the incidence, assessment and collection of income tax. Other tax laws support the indirect tax system.

17. The tax system in Australia is administered by the Australian Taxation Office (ATO), which collects 97% of the Australian government’s revenue. The Taxation Administration Act 1953 (TAA 1953) and the Regulations made under it, contain provisions dealing with the administration of the tax laws by, and the powers of, the ATO.

18. The main sources of revenue are from income tax (under which capital gains are also taxed) and other taxes such as the fringe benefits tax and goods and services tax (GST). The income tax rate for individual taxpayers is a progressive scale up to 45% (plus the Medicare levy) for higher income earners. The company tax rate is 30%. A 10% GST is imposed on the supply of the vast majority of goods and services. The primary revenue collection system for individual income tax is pay as you go (PAYG) withholding. This system requires employers to withhold income tax amounts from individual’s salary and other payments. For companies and particular types of income where withholding is not possible, there is the PAYG instalment system which requires entities to pay instalments of income tax on a quarterly or annual basis.

19. Under Australian taxation law, residents are taxed on their worldwide income. A company is resident in Australia if it is incorporated there or it carries on business there and either, its central management and control is in Australia, or its controlling shareholders are resident there. In the case of foreign sourced income, controlled foreign company rules and foreign investment fund2 rules may apply to assess foreign income before it is remitted to Australia. For individuals, the definition of resident includes natural persons who reside in Australia, unless the Commissioner is satisfied that either (i) they have a permanent place of abode outside Australia, or (ii) they have been in Australia continuously or intermittently during more than one half of the Australian year of income but their usual place of abode is outside Australia and they do not intend to take up residence in Australia.

20. Non-residents are normally liable to tax only in respect of Australian source income. Non-residents who receive interest, dividends or royalties are generally taxed under a final withholding tax system. A maximum withholding tax of 30 percent applies to dividends, 30 percent applies to royalties and 10 percent applies to interest, unless they are otherwise reduced by a treaty and/or domestic law variation. In the case of dividends, the 30% maximum withholding rate is reduced to 15% in most of Australia’s tax treaties and is further reduced to 5% in respect of non portfolio dividends (and to nil for intercorporate non portfolio dividends in several recent DTAs). Interest on debt arrangements which satisfy a “public offer” test are also subject to a nil rate of withholding tax. For royalties, the 30% maximum withholding rate is...
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