

[image: e9789264096899_cover.jpg]







Global Forum on Transparency and Exchange of Information for Tax Purposes Peer Reviews: San Marino 2011



Collective





This work is published on the responsibility of the Secretary-General of the OECD. The opinions expressed and arguments employed herein do not necessarily reflect the official views of the OECD or of the governments of its member countries or those of the Global Forum on Transparency and Exchange of Information for Tax Purposes.

Please cite this publication as:

OECD (2011),Global Forum on Transparency and Exchange of Information for Tax Purposes Peer Reviews: San Marino 2011: Phase 1: Legal and Regulatory Framework, Global Forum on Transparency and Exchange of Information for Tax Purposes: Peer Reviews, OECD Publishing.

http://dx.doi.org/10.1787/9789264096905-en


9789264096899



 Series: Global Forum on Transparency and Exchange of Information for Tax Purposes: Peer Reviews

ISSN 2219-4681 (print)

ISSN 2219-469X (online)






















 Corrigenda to OECD publications may be found on line at: www.oecd.org/publishing/corrigenda. © OECD 2011

You can copy, download or print OECD content for your own use, and you can include excerpts from OECD publications, databases and multimedia products in your own documents, presentations, blogs, websites and teaching materials, provided that suitable acknowledgment of OECD as source and copyright owner is given. All requests for public or commercial use and translation rights should be submitted to rights@oecd.org Requests for permission to photocopy portions of this material for public or commercial use shall be addressed directly to the Copyright Clearance Center (CCC) at info@copyright.com or the Centre français d’exploitation du droit de copie (CFC) at contact@cfcopies.com.





Table of Contents




Title Page

Copyright Page


About the Global Forum

Executive Summary

Introduction

Compliance with the Standards

A. Availability of Information

B. Access to Information

C. Exchanging Information



Summary of Determinations and Factors Underlying Recommendations

Annex 1: Jurisdiction’s Response to the Review Report

Annex 2: List of All Exchange-of-Information Mechanisms in Force

Annex 3: List of All Laws, Regulations and Other Material Received

ORGANISATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT








About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of jurisdictions’ legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary

1. This report summarises the legal and regulatory framework for transparency and exchange of information in San Marino.

2. San Marino is located in the Italian peninsula and shares its border with Italy. It is not a member of the European Union (EU), but co-operates with it under a number of EU mechanisms. San Marino relies on a well diversified economy. The revenue from construction, tourism and banking and financial services contributes more than half of its GDP.

3. San Marino committed to the international standards of transparency and exchange of information for tax purposes in 2000. Though it has been very active in negotiating tax information agreements recently, San Marino does not have an agreement to the standard with Italy, which is its biggest trading and financial partner.

4. A number of changes have recently improved the legal and regulatory framework, such as lifting bank secrecy so it does not limit international exchange of information for tax purposes. Additionally, anonymous companies, which were previously allowed to issue bearer shares, have now been asked to convert to joint-stock companies or close down. Bearer passbooks must also be converted to more transparent forms under recent legislative amendments.

5. However, San Marino’s legal and regulatory framework suffers serious deficiencies which do not provide for exchange of information for tax purposes to the standard, including when agreements are in place. In particular, the competent authority for international exchange of information only has the power to obtain and provide information to its overseas counterparts for criminal tax matters. Further, the ability of other authorities to gather information to respond to an international request for information for tax matters is not clear. Also, the Tax Office cannot access information which is more than three years old. The scope of professional secrecy in San Marino’s laws is wide in comparison to the standards and may limit authorities’ access to information needed to meet requests from foreign tax authorities.

6. Once the authorities’ powers to obtain information for international tax matters are strengthened, exchange of information should largely work well as domestic companies, partnerships, and foundations already keep information pertaining to their ownership. However, gaps exist in the penalties prescribed for non-compliance with the existing obligations to maintain ownership and identity information. In addition, potential deficiencies have been noted with regards to identification of beneficiaries of trusts and shortcomings have been noticed with regards to availability of information related to fiduciary companies.

7. For foreign partnerships, most commonly from Italy, which have their place of effective management or administration in San Marino, there is a lack of clarity in their obligations to keep ownership information and accounting records.

8. Some deficiencies have been noted with regard to keeping of accounting records by companies and partnerships. Bank information is available for all account holders under anti-money laundering and financial supervision legislation.

9. As elements which are crucial to achieving effective exchange of information are not yet in place in San Marino, it is recommended that San Marino does not move to a Phase 2 Review until it has acted on the recommendations contained in the Summary of Factors and Recommendations to improve its legal and regulatory framework and also has a reasonable practical experience of exchange of information under its recently enacted laws. San Marino’s position will be reviewed when it provides a detailed written report to the Peer Review Group within 12 months of the adoption of this report. It should also provide an intermediate report within 6 months of the adoption of this report.




Introduction


Information and methodology used for the peer review of San Marino

10. This assessment of the legal and regulatory framework of San Marino was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference,1 and was prepared using the Global Forum’s Methodology for Peer reviews and Non-Member Reviews.2 The assessment was based on the laws, regulations, and exchange of information mechanisms in force or effect as at 5 October, 2010 and other materials supplied by San Marino, and information available in the public domain.

11. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses San Marino’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant (see Summary of Determinations and Factors Underlying Recommendations on page 67).

12. The assessment was conducted by a team consisted of two assessors and a representative of the Global Forum Secretariat: Caroline Peffer, Administration des contributions directs Division échange de renseignements, Luxembourg, Monica Sionara Schpallir Calijuri, from Secretariat of the Federal Revenue of Brazil and Sanjeev Sharma from the Global Forum Secretariat. The assessment team examined the legal and regulatory framework for transparency and exchange of information and relevant exchange-of-information mechanisms in San Marino.




Overview of San Marino

13. The Republic of San Marino is the Europe’s third smallest independent state, after Monaco and the Vatican, and has a resident population of slightly over 31 000, of whom over 4 000 are foreign citizens (mostly Italian). The State covers an area of 61.2 square kilometres and is located in Central-Northern Italy, 23 kilometres from the Adriatic Sea. San Marino is divided into nine Castles (or municipalities), each bearing the name of its chief town. Italian is the official language of San Marino and it has adopted the Euro3 as its currency.

14. San Marino is a republic. The Office of Head of State is jointly held by two Captains Regent, who are elected every six months by the Great and General Council (Parliament) from amongst its members. They preside over meetings of the Great and General Council and the Congress of state (Cabinet) and supervise the activities of the public institutions. The Parliament (the Great and General Council) is elected every five years by universal suffrage and consists of 60 members. Executive power vests with the Congress of State.

15. San Marino is not member of the European Union but it signed an agreement on economic co-operation and customs union with the status of “third country” in 1991 and its territory is treated as part of the EU customs zone. On the basis of this agreement, trade between San Marino and the EU is carried out exempt of all import and export duties or taxes with an equivalent effect.

16. Due to sharing of borders with Italy on all sides and various other reasons, Italy is the most important partner in Sanmarinese economic life. All the imports and exports of San Marino are routed through Italy. Sanmarinese banks have indirect access to the EU payment systems via Italian banks acting as direct participants on behalf of San Marino banks. San Marino has signed many bilateral conventions with Italy dealing with diverse issues like postal, telegraphic, telephone, services by professionals, convention for the circulation of bicycles and automobiles, Convention on Good Neighbourliness and Friendship of 1939,4 agreements on imports/exports matters, Monetary Conventions etc, the oldest being the Postal Convention of 1865.

17. San Marino maintains the lowest unemployment rate in Europe and until the recent global financial crisis had a state budget surplus5 and no national debt. Over recent decades, San Marino has undergone strong economic growth averaging 3.1% annually from 2000 to 2008, due in part to an increase in foreign investments. More than half of San Marino’s gross domestic product of about USD 1 600 million (as at 2007)6 has been traditionally produced in the tourism industry which attracts about two million people annually. The financial sector, consisting mainly of banking and insurance industries, contributes nearly 19% to the Sanmarinese GDP.




General information on the legal sand taxation systems


Legal system

18. San Marino’s legal system is based on civil law system with Italian law influences.

19. The Declaration on Citizens’ Rights, enacted in 1974, is the highest law stipulating the country’s institutional framework. This law guarantees fundamental civil, political and social rights to Sanmarinese people and is considered equal to a constitutional charter. The legislation of the Republic of San Marino is made up of statutes, laws, commune and customary laws. There are different kinds of laws: ordinary laws (Leggi), qualified laws (Leggi Qualificate) and constitutional laws (Leggi Constituzionali), and different kinds of decrees. The Great and General Council approves all the laws and decrees, though with different level of majority depending on the type of law. International treaties come first in the hierarchy of legal norms, followed by laws, decrees and regulations. Congress of State decisions are also binding and enforceable. Instruments under various names including circulars and instructions etc may also be issued but these do not have the status of law or regulation. Rules and circulars issued by the Central Bank or the Financial Intelligence Agency are however mandatory and enforceable.

20. Judicial power is organised in a Single Court having ordinary and administrative jurisdictions. Two levels of appellate courts available: the Civil and Criminal Judge of Appeal and the Administrative Judge of Appeal; and the judge of the last appeal. The Council of Twelve (Consiglio dei XII), chaired by the Captains Regent fulfils administrative functions. The jurisdictional functions are now conferred upon the Judicial Bodies after the adoption of Constitutional Law in 2003. The Constitutional Court (Collegio Garante della costituzionalità delle norme), established on 28 April 2005, verifies that laws, acts, and provisions are consistent with the constitutional principles.




Taxation system

21. San Marino’s taxation system provides for direct and indirect taxes. Direct tax is in the form of general income tax, which is levied on both natural and legal persons. It taxes the worldwide income of its residents, whereas non-residents are taxed on income sourced in San Marino. Indirect tax is in the form of import tax.

22. Individuals are taxed at progressive rates to increasing income brackets and tax rates ranges from 12% (for income below a threshold of EUR 9 296) to 50% (for any income above a threshold of EUR 232 405). Capital appreciation from speculative transactions...
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