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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the international standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of jurisdictions’ legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary


	This report summarises the legal and regulatory framework for transparency and exchange of information in Guernsey. The international standard which is set out in the Global Forum’s Terms of Reference to Monitor and Review Progress Towards Transparency and Exchange of Information, is concerned with the availability of relevant information within a jurisdiction, the competent authority’s ability to gain access to that information, and in turn, whether that information can be effectively exchanged on a timely basis with its exchange of information partners.

	The Bailiwick of Guernsey is a jurisdiction comprising three self-governing legislatures: Guernsey (including the islands of Herm and Jethou), Alderney and Sark (including the island of Brecqhou). The present report covers the jurisdictions of Guernsey and Alderney, which are effectively a single jurisdiction for taxation purposes. Sark is a separate jurisdiction for taxation purposes and the issue of the implementation of international standards of transparency and exchange of information for tax purposes by Sark is not dealt with in this report but should be considered by the Global Forum.

	Guernsey’s and Alderney’s domestic laws establish a satisfactory framework to ensure that relevant ownership, identity, banking and accounting information is available. First, there are obligations imposed directly on companies, partners and trustees to retain and, in some instances, to provide such information to government authorities. This is complemented by obligations imposed through the licensing regime applicable to certain regulated business activities, including most partners, directors, corporate services providers, nominees, trustees and protectors of a trust. Finally, the anti-money laundering regulations, which apply to regulated financial businesses and relevant professionals, create a third layer of requirements to capture relevant information.

	An oversight agency has been created in the Bailiwick, i.e. the Guernsey Financial Services Commission (GFSC) which is responsible for safeguarding compliance with regulatory and anti-money laundering obligations. The GFSC wields an array of enforcement measures over fiduciary licensees, including private warnings, public statements, investigatory powers, and cancellation of licences. Financial penalties are also available to sanction breaches of obligations.

	The obligations imposed in respect of accounting records are satisfactory, but the domestic laws do not consistently require the retention of reliable accounting information that includes underlying documentation in all instances. The extent of the applicability of common law duties to this effect should be carefully reviewed in Phase 2. Obligations to retain bank information on all account holders are established as a result of regulatory requirements imposed on banks as well as the Bailiwick’s anti-money laundering regime.

	Domestic laws enacted since 2006 provide the competent authority with powers to require the production of relevant information which include secrecy safeguards and access enforcement tools. Access relies predominantly on the issuance of notices for the production of information, and in some instances a search and seizure warrant may also be issued. Notification rights are also provided for in the access legislation, with appropriate exceptions compatible with effective access.

	Guernsey has made substantive developments in expanding its EOI network, predominantly since 2006, and this has been combined with the development of a complementary domestic process to manage requests received from its EOI partners.

	Guernsey’s response to the recommendations in this report, as well as the application of the legal framework to the practices of its competent authority will be considered in detail in the Phase 2 Peer Review of Guernsey, which is scheduled for the second half of 2012.





Introduction


Information and methodology used for the peer review of Guernsey

9. The assessment of the legal and regulatory framework of Guernsey was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer Reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange of information mechanisms in force or effect as at July 2010, Guernsey’s responses to the Phase 1 questionnaire and supplementary questions, other materials supplied by Guernsey, and information supplied by partner jurisdictions.

10. The assessment was conducted by an assessment team, which consisted of two expert assessors and two representatives of the Global Forum Secretariat: Ms. Valeria Sperandeo from the Italian Revenue Agency, Assessment Directorate, International Division, Exchange of Information Office; Miss Balbir Kaur, senior tax specialist with the Tax Policy & International Tax Division of the Inland Revenue Authority of Singapore; Ms. Renata Fontana and Ms. Gwenaëlle Le Coustumer from the Global Forum Secretariat. The assessment team assessed the legal and regulatory framework for transparency and exchange of information and relevant exchange of information mechanisms in Guernsey.

11. The Terms of Reference break down the standards of transparency and exchange of information into ten essential elements and 31 enumerated aspects under three broad categories: (A) availability of information, (B) access to information, and (C) exchanging information. This review assesses Guernsey’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either: (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant. A summary of findings against those elements is set out on pages 71-72 of this report.




Overview of Guernsey


Economic context

12. The Bailiwick of Guernsey consists of a group of islands (Guernsey, Alderney, Sark, Herm, Jethou and Brecqhou) located in the English Channel off the coast of France. It is the 26th smallest country in the world with a population of 65 000. English is the official language. The official currency is the Pound Sterling (GBP),1 in currency union with the United Kingdom.

13. Guernsey’s nominal Gross Domestic Product for 2009 was GBP 1,883 million. The service sector of Guernsey makes up 83% of the economy, with the financial sector in particular accounting for about 23% of employment and 55% of total income. Apart from the financial sector, the industrial and agricultural sectors comprise 10% and 3% of the economy, respectively.




Governance and legal system

14. As a British Crown Dependency, the Bailiwick of Guernsey is independently administered and is neither a member of the United Kingdom nor of the European Union. The head of State is the Queen, represented by the Lieutenant Governor. The relationship between the Bailiwick of Guernsey and the United Kingdom is based on practice, custom, convention, usage and Statute enacted in Westminster and extended by consent to the Islands. The Bailiwick of Guernsey is also subject to the uncodified constitution of the United Kingdom governing the relationship of the UK with the Crown Dependencies.

15. The Bailiwick of Guernsey is a jurisdiction comprising three self-governing legislatures



	Guernsey (which includes Herm and Jethou), whose legislature is the States of Deliberation comprising the presiding judge of the Royal Court of Guernsey (the Bailiff) as ex-officio Presiding Officer, 45 elected People’s Deputies, two elected Representatives of the States of Alderney as a result of a 1948 tax agreement, and the two Law Officers of the Crown (Sark is not represented therein). The States of Deliberation sit for a term of four years. Powers granted to the States include the power to raise taxes, determine expenditure, and pass legislation, but all bills require the assent of the Queen to become law. Any reference to “Guernsey” in the report covers the island of Herm, unless specifically provided otherwise.

	Alderney, whose legislature is the States of Alderney. Alderney has a legal system separate from Guernsey (e.g. with a separate legislation on companies), except for tax purposes (see below).

	Sark (which includes Brecqhou), whose legislature is the Chief Pleas of Sark. Sark has no income tax, no company law (thus no companies are registered or incorporated therein) and no licensed banks (bank operations in Sark are branches of Guernsey banks).



16. Guernsey is the largest and most populous island in the Bailiwick, and the legislative competence of the States of Deliberation is wider than that of the States of Alderney and the Chief Pleas of Sark as it is, for example, able to enact criminal legislation which has effect throughout the Bailiwick. Sark and Alderney are also subject to Guernsey’s regime for the regulation of the finance industry by the Guernsey Financial Services Commission (GFSC) and to the Bailiwick’s Anti-Money Laundering and the Countering the Financing of Terrorism (AML/CFT) regime.

17. The judicial system is comprised of Magistrates’ Courts, and the Royal Court, which is made up of a Bailiff and 16 permanently elected Jurats. The Royal Court of Guernsey is (in both criminal and civil matters) the appellate court for the Court of Alderney and the Court of the Seneschal of Sark, which in criminal matters possess only limited powers to try and punish summary offences. Appeals from the Royal Court are presided over by the Guernsey Court of Appeals. The ultimate court of appeals is the Judicial Committee of the Privy Council. Guernsey also has an Attorney General and a Solicitor General, HM Procureur and HM Comptroller respectively, who serve as legal advisors to the Crown and the States.




The taxation system

18. As a result of a 1948 agreement, Guernsey and Alderney are effectively a single jurisdiction for taxation purposes and Guernsey’s income tax legislation2 applies directly to Alderney. Guernsey has also express power to legislate for Alderney in the area of exchange of information on tax matters. Therefore, the term “Guernsey” used in the following paragraphs covers Guernsey, Alderney and Herm.

19. Sark is an independent jurisdiction for tax law purposes (including exchange of information) and it has no income tax.

20. All individuals who are solely or principally resident and companies which are resident in Guernsey are subject to income tax on their worldwide income wherever such income may arise or accrue (section 5 of the Income Tax Law). As regards individuals, residence in Guernsey is triggered by: (a) presence for 91 days or more in a tax year, or (b) presence for 35 days in that year and for 365 days in the four preceding years (section 3).3

21. As to companies, residence for tax purposes in Guernsey is determined on the basis of: (a) shareholder voting control; or (b) incorporation, when the company has not been granted an exemption from tax4 for the year of charge (section 4). Non-resident individuals and companies are subject to limited taxation in respect of their Guernsey-source income (including income derived through a permanent establishment therein) other than bank deposit interest. Persons trading or exercising a profession or business in Guernsey in a partnership are taxed on their separate shares of the partnership income.

22. Up until 2007, companies and individuals who are regarded as residents in Guernsey paid a...
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