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About the Global Forum

The Global Forum on Transparency and Exchange of Information for Tax Purposes is the multilateral framework within which work in the area of tax transparency and exchange of information is carried out by over 90 jurisdictions which participate in the work of the Global Forum on an equal footing.

The Global Forum is charged with in-depth monitoring and peer review of the implementation of the standards of transparency and exchange of information for tax purposes. These standards are primarily reflected in the 2002 OECD Model Agreement on Exchange of Information on Tax Matters and its commentary, and in Article 26 of the OECD Model Tax Convention on Income and on Capital and its commentary as updated in 2004, which has been incorporated in the UN Model Tax Convention.

The standards provide for international exchange on request of foreseeably relevant information for the administration or enforcement of the domestic tax laws of a requesting party. Fishing expeditions are not authorised but all foreseeably relevant information must be provided, including bank information and information held by fiduciaries, regardless of the existence of a domestic tax interest or the application of a dual criminality standard.

All members of the Global Forum, as well as jurisdictions identified by the Global Forum as relevant to its work, are being reviewed. This process is undertaken in two phases. Phase 1 reviews assess the quality of a jurisdiction’s legal and regulatory framework for the exchange of information, while Phase 2 reviews look at the practical implementation of that framework. Some Global Forum members are undergoing combined – Phase 1 plus Phase 2 – reviews. The ultimate goal is to help jurisdictions to effectively implement the international standards of transparency and exchange of information for tax purposes.

All review reports are published once approved by the Global Forum and they thus represent agreed Global Forum reports.

For more information on the work of the Global Forum on Transparency and Exchange of Information for Tax Purposes, and for copies of the published review reports, please refer to www.oecd.org/tax/transparency.




Executive Summary


	This report summarises the legal and regulatory framework for transparency and exchange of information in the Republic of Botswana.

	Botswana is not a member of the Global Forum, but was identified as a jurisdiction that is relevant to the Global Forum’s work as a result of the establishment of the Botswana International Financial Services Centre (the Botswana IFSC). The Botswana IFSC is intended to serve as an entry point for capital investment in Africa and leverages on Botswana’s reputation as one of the most stable democracies in the region as well as one of Africa’s most vibrant economies. Botswana IFSC companies benefit from a favourable tax environment but are not otherwise subject to special regimes governing entity formation or registration. Therefore, the rules applicable in Botswana generally are also relevant for Botswana IFSC companies.

	The review of Botswana’s legal and regulatory framework reveals a number of serious deficiencies which, taken together, make it impossible for Botswana to engage in effective exchange of information in tax matters. These are:

	Nominees – while Botswana’s rules regarding the availability of ownership information are generally adequate regarding legal ownership, there is no provision to ensure that beneficial ownership information is available where the legal owner holds an interest on behalf of another person.

	Bank Secrecy – bank information can only be obtained where relevant to a civil or criminal proceeding taking place in Botswana.

	Inadequate confidentiality rules – information held by Botswana’s tax authorities can be disclosed in a number of different circumstances beyond those prescribed by international standards.

	Lack of exchange of information agreements – Botswana only has one agreement in place that appears to provide for effective exchange of information in tax matters.



	Botswana does not have in place elements which are crucial to it achieving an effective exchange of information and therefore will not move to a Phase 2 review until it has acted on recommendations contained in this report to achieve an improved legal and regulatory framework. Botswana’s position will be reviewed when it provides a detailed written report to the Peer Review Group within 12 months of the adoption of this report.

	The Peer Review Group wishes to acknowledge the spirit of cooperation shown by Botswana throughout the process and takes note with satisfaction of Botswana’s intention to join the Global Forum in the near future.





Introduction


Information and methodology used for the peer review of Botswana

6. The assessment of the legal and regulatory framework of Botswana was based on the international standards for transparency and exchange of information as described in the Global Forum’s Terms of Reference, and was prepared using the Global Forum’s Methodology for Peer reviews and Non-Member Reviews. The assessment was based on the laws, regulations, and exchange-of-information mechanisms in force or effect as at May 2010, other materials supplied by Botswana, and information supplied by partner jurisdictions.

7. The Terms of Reference break down the standards of transparency and exchange of information into 10 essential elements and 31 enumerated aspects under three broad categories: (A) availability of information; (B) access to information; and (C) exchanging information. This review assesses Botswana’s legal and regulatory framework against these elements and each of the enumerated aspects. In respect of each essential element a determination is made that either: (i) the element is in place, (ii) the element is in place but certain aspects of the legal implementation of the element need improvement, or (iii) the element is not in place. These determinations are accompanied by recommendations for improvement where relevant.

8. The assessment was conducted by an assessment team consisting of one representative of the Global Forum Secretariat and two expert assessors: Ms. Hyonae Park, Ministry of Strategy & Finance, Republic of Korea; and Ms. Oshna Maharaj, Manager, International Development and Treaties, Legislative Research and Development, Legal and Policy, South African Revenue Service ; and Mr. Andrew Auerbach from the Global Forum Secretariat The assessment team assessed the legal and regulatory framework for transparency and exchange of information and relevant exchange-of-information mechanisms in Botswana.




Overview of Botswana

9. Botswana is one of Africa’s most stable democracies and one of its fastest growing and performing economies. From independence in 1966 to...
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