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         Foreword

         This report presents the results of a set of thematic peer reviews based on the G20/OECD Principles of Corporate Governance. The theme of the reviews is the availability of flexibility and proportionality measures that can be used when implementing key areas of corporate governance regulation such as company law and securities regulation. The regulatory areas that are covered by the report are board composition, board committees and board member qualifications; say on pay and the detail of disclosure on remuneration; related party transactions; disclosure of periodic financial information and ad-hoc information; disclosure of major shareholdings; takeovers, and pre-emptive rights. The report covers 39 jurisdictions and in-depth case studies of Italy, Japan, Portugal, Sweden, the United Kingdom and the United States. 

         The report has been prepared by the OECD Corporate Governance Committee under the chairmanship of Masato Kanda. Secretariat support has been provided by Akito Konagaya, Héctor Lehuedé and Serdar Çelik, under the direction of Mats Isaksson, at the Corporate Governance and Corporate Finance Division of the OECD. 

         The purpose of the Corporate Governance Committee's thematic peer reviews is to facilitate effective implementation of the G20/OECD Principles of Corporate Governance and to help policy makers, regulators and market participants to respond to developments that may influence the relevance and effectiveness of their existing corporate governance framework.

      

   
      
         Executive summary

         The quality of corporate governance regulation affects the supply of capital to the real economy. It also influences how well this capital is used in the hands of individual companies. As a consequence, the design of corporate governance regulation has a critical impact on key policy objectives, such as the level of investment, productivity growth, business sector dynamics and financial stability. 

         In order to achieve these objectives and to strengthen a country’s competitive edge, the regulatory framework must be fit for purpose. And in the complex and multifaceted world of business, this means that regulations must be designed to meet the many varying needs of those entrepreneurs, investors and stakeholders who are supposed to use them. 

         This is why the G20/OECD Principles of Corporate Governance (the G20/OECD Principles) state that policy makers have a responsibility to establish a regulatory framework that is flexible enough to meet the needs of corporations that operate under widely different circumstances. Only then will it provide market participants with the right incentives to exploit new business opportunities that create value and ensure the most efficient use of capital and other corporate resources.

         Importantly and in order to support a dynamic business sector, regulations must also be able to accommodate new and innovative business practices. For that reason, the G20/OECD Principles state that when new experiences accrue and business circumstances change, the different provisions of the corporate governance framework should be reviewed and, when necessary, adjusted.

         These insights and this approach to regulation are not new. The use of flexibility and proportionality has a long tradition in key corporate governance areas such as company law and securities regulation. And over the years, it has provided entrepreneurs, investors and corporations with a great variety of options when they decide on issues such as the purpose, contractual relations and capital structure of their enterprise.

         Flexibility and proportionality is not about less demanding rules or the acceptance of sub-standard practices. On the contrary, a functional and outcome oriented approach to corporate governance will allow regulation to evolve in a way that facilitates implementation and makes enforcement more effective. It will not only improve the ability of entrepreneurs, investors and stakeholders to find arrangements that best fit their needs. It will also meet the recommendations of the G20/OECD Principles that policy measures should be designed with a view to avoid over-regulation, unenforceable laws and unintended consequences that may impede or distort business dynamics. 

         Policy makers and regulators should also note that flexibility and proportionality must be backed by a solid judicial and supervisory foundation. Institutions must be in place that protect the rights of the different stakeholders and give them access to effective redress if these rights are violated. It also requires effective means of supervision and sanctions that result from public as well as private enforcement. The implementation of these and other core recommendations of the G20/OECD Principles will provide a sound basis on which it is possible to reap the benefits of a flexible and proportionate regulatory framework that remains focused on the ultimate economic outcomes.

         Not surprisingly, this report finds that a vast majority of countries have criteria that allow for flexibility and proportionality at company level in all of the seven areas of regulation that are being reviewed. When it comes to rules about board composition, board committees and board qualifications, all of the 39 jurisdictions included in the survey reported that they had criteria that allowed for flexibility and proportionality. In the other six areas of regulation that were reviewed, between 75% and 85% of the jurisdictions reported that there was scope for flexibility or proportionality in their implementation at company level. 

         Half of the jurisdictions reported that there was room for flexibility and proportionality in all the seven areas of regulation that were surveyed. This includes jurisdictions with a common law tradition, such as the United States and the United Kingdom as well as jurisdictions with a civil law tradition, such as Germany and France.

         Overall, company size and the listing status of a firm were reported as the most common reason for allowing flexibility and proportionality. A majority of jurisdictions reported that listing status provided scope for flexibility and proportionality across all the examined areas of regulation, except pre-emptive rights and takeovers. Most frequently the criteria size and listing status allowed for flexibility and proportionality with respect to regulations on board composition and disclosure of information. Other criteria that frequently provided room for flexibility and proportionality were the company’s legal form and its ownership/control structure. Most often these two criteria provided the possibility for flexibility and proportionality with respect to board composition, related party transactions and takeovers. 
         

         The results from the survey provide a detailed overview of the frequency and application of flexibility and proportionality across the different areas of regulation. And the findings resonate well with a general ambition to take a functional and outcome oriented approach that simplifies effective compliance and strikes a rational balance between the costs and benefits of regulation. It goes without saying however, that the statistical picture does not, by itself, tell us very much about the quality of the regulation in a specific country. Neither can it be used to rank countries with respect to the quality of their regulatory frameworks. Extensive use of flexibility in a jurisdiction may in principle reflect dysfunctional default rules or regulatory overlap, while the lack of specific flexibility provisions in another jurisdiction may reflect the ability of default rules to accommodate the variety of purposes. 

         In order to provide a more detailed picture of how flexibility has been used in practice, the report also contains six country case studies covering six different areas of regulation. Each of them gives concrete examples in terms of rationale and regulatory design with respect to the use of flexibility and proportionality.

      

   
      
         Main findings 

         This report finds that a vast majority of countries have criteria that allow for flexibility and proportionality at company level in all of the seven areas of regulation that are being reviewed. Figure 1. below shows that when it comes to rules about board composition, board committees and board qualifications, all of the 39 jurisdictions included in the survey reported that they had criteria that allowed for flexibility and proportionality. In the other six areas of regulation that were reviewed, between 75 and 85% of the jurisdictions reported that there was scope for flexibility or proportionality in their implementation at company level.

         
            Figure 2. Number of jurisdictions that reported that they had 
[image: graphic]Source:OECD Survey.
            

         

         Half of the jurisdictions reported that there was room for flexibility and proportionality in all the seven areas of regulation that were surveyed (Table 1.). This includes jurisdictions with a common law tradition, such as the United States and the United Kingdom as well as jurisdictions with a civil law tradition, such as Germany and France.

         
            
               
                  
                     	
                        Table 1. Jurisdictions that reported at least one flexibility mechanism in each of the seven areas of corporate governance regulation surveyed
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                        Disclosure of information

                     
                     	
                        Major shareholding disclosure 

                     
                     	
                        Pre-emptive rights

                     
                     	
                        Related party transactions

                     
                     	
                        Say on pay

                     
                     	
                        Takeovers

                     
                  

               
               
                  
                     	
                        Argentina

                     
                     	
                        ●
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                        ●

                     
                     	
                        ●
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                        Australia
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                        Austria
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                        ○

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Belgium
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                        ●
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                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Brazil

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Chile

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                  

                  
                     	
                        Colombia

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ●

                     
                  

                  
                     	
                        Czech Republic

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Denmark

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Egypt

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ○

                     
                  

                  
                     	
                        Finland

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        France

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Germany

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Hong Kong (China)

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                  

                  
                     	
                        Hungary

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                  

                  
                     	
                        Ireland

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Israel

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Italy

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Japan

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Korea

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                  

                  
                     	
                        Latvia

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Lithuania

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Malaysia

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                  

                  
                     	
                        Mexico

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                  

                  
                     	
                        Netherlands

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                  

                  
                     	
                        Norway

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ○

                     
                  

                  
                     	
                        Poland

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ○

                     
                     	
                        ○

                     
                  

                  
                     	
                        Portugal

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Russia

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                  

                  
                     	
                        Saudi Arabia

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Singapore

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Slovenia

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        South Africa

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Spain

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Sweden

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ○

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Switzerland

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        Turkey

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        United Kingdom

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        United States

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                     	
                        ●

                     
                  

                  
                     	
                        NUMBER OF JURISDICTIONS

                     
                     	
                        39

                     
                     	
                        32

                     
                     	
                        30

                     
                     	
                        31

                     
                     	
                        33

                     
                     	
                        31

                     
                     	
                        32

                     
                  

               
               
                  
                     	
                        Source: OECD Survey. 
                        

                     
                  

               
            

         

         Overall, company size and the listing status of a firm were reported as the most common reasons for allowing flexibility and proportionality (Table 2.). A majority of jurisdictions reported that listing status provided scope for flexibility and proportionality across all the examined areas of regulation, except pre-emptive rights and takeovers. Most frequently the criteria size and listing status allowed for flexibility and proportionality with respect to regulations on board composition and disclosure of information. Other criteria that frequently provided room for flexibility and proportionality were the company’s legal form and its ownership/control structure. Most often these two criteria provided the possibility for flexibility and proportionality with respect to board composition, related party transactions and takeovers. 
         

         
            
               
                  
                     	
                        Table 2. Number of jurisdictions that reported the use of flexibility mechanism and their application across the seven areas of corporate governance regulation surveyed
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         The results from the survey provide a detailed overview of the frequency and application of flexibility and proportionality across the different areas of regulation. And the findings resonate well with a general ambition to take a functional and outcome oriented approach that simplifies effective compliance and strikes a rational balance between the costs and benefits of regulation. It goes without saying however, that the statistical picture does not, by itself, tell us very much about the quality of the regulation in a specific country. Neither can it be used to rank countries with respect to the quality of their regulatory frameworks. Extensive use of flexibility in a jurisdiction may in principle reflect dysfunctional default rules or regulatory overlap, while the lack of specific flexibility provisions in another jurisdiction may reflect the ability of default rules to accommodate the variety of purposes. 

         In order to provide a more detailed picture of how flexibility has been used in practice, the report also contains six country case studies covering six different areas of regulation. Each of them gives concrete examples in terms of rationale and regulatory design with respect to the use of flexibility and proportionality. While the survey covers seven areas of regulation, the limited total number of criteria for flexibility and proportionality reported with respect to pre-emptive rights resulted in the OECD Corporate Governance Committee agreeing not to undertake any country case study with respect to pre-emptive rights. 

         
            The composition, committees and qualifications of the board of directors
            

            The composition, committees and qualifications of the board of directors is an area where a great variety of practices exist, both across and within jurisdictions. Examples include requirements with respect to the size of the board; the terms of office for directors; the establishment of specialised committees and independent directors. These differences may not come as a surprise, since the composition and work of the board of directors in several ways need to reflect the specific needs of the company they serve and the context in which they operate. In many countries, the statutory requirements with respect to the board’s composition, committees and qualifications are therefore quite limited. 

            This is well illustrated by the case study of the United Kingdom where the Companies Act provides companies with a large degree of freedom to compose their boards in a manner that fits their business model. As a consequence, it does not contain any substantive provisions regarding the qualifications and composition of the board. Neither does the legislation address definitional issues, such as the distinction between executive and non-executive directors. Instead, the main guidance relating to the composition, workings and qualifications of the board is found in the UK Corporate Governance Code, which is a legislative requirement for companies with Premium listing of equity shares. The Code is considered to allow for both flexibility and proportionality as it expects companies to either comply with its recommendations or explain why they have chosen a different arrangement. With respect to the appointment of independent non-executive directors, the Code also has a special exemption with respect to company size, providing less extensive recommendations for smaller companies that are subject to the Code. 

            Companies with a Standard listing on the London Stock Exchange benefit from wider flexibility. The requirement is limited to producing a Corporate Governance Statement in the Annual Report and disclose whether and to which extent they comply with a specific code. Companies listed on the Alternative Investment Market (AIM) are also required to apply a recognised corporate governance code but are allowed the flexibility to choose between the UK Corporate Governance Code and the Quoted Companies Alliance (QCA) Corporate Governance Code.

         

         
            Say on pay and disclosure of remuneration
            

            Regulations with respect to say on pay and disclosure of remuneration are usually not targeting the setting of remuneration, including the absolute level of remuneration and severance payments caps. Instead, the focus is to give shareholders an opportunity to assess the cost of the remuneration package and the extent to which it is aligned with the longer term interests of the company. For this purpose, jurisdictions increasingly provide shareholders with an opportunity to exercise either binding or advisory votes on executive pay. These may include voting only on the remuneration policy (its overall objectives and structure) or be extended also to include the amount/level of remuneration.  

            The Swedish case study provides an example of how flexibility and proportionality is introduced with respect to say on pay in companies that are listed in a regulated market. The rules include a mix of statutory requirements, comply or explain code and ad-hoc rulings by the self-regulatory body, the Securities Council. The statutory provisions are mainly concerned with the decision making process, giving shareholders control of the cost. In the interest of flexibility the board may still deviate from the remuneration guidelines agreed by the shareholder’s meeting if there are particular reasons to do so. The Swedish comply or explain code expands beyond the cost and recommends an explanation of the link to performance criteria and the alignment with shareholder’s interests. But again, these provisions include flexibility in terms of comply or explain. The Securities Council has also established rulings with respect to the use of synthetic options, board participation in equity schemes and information requirements to the general meeting. When formulating these rulings, the Securities Council applies a flexible and functional approach that allows criteria such as company size, international expanse and competition to be taken into account.

         

         
            Related party transactions
            

            In the area of related party transactions the main flexibility mechanisms have emerged with respect to the approval procedures aiming at protecting the interest of the company and its shareholders and at the same time allowing companies to engage in economically beneficial transactions with related parties. In recent years, countries have typically tried to achieve these objectives by strengthening shareholder’s rights and empowering the shareholder meeting. In most jurisdictions, independent directors have also been given a key role in the review and approval processes of material related party transactions. In many cases where there is a requirement for shareholder or board approval various quantitative criteria – such as thresholds based on market capitalisation, annual turnover and total assets - have also been adopted allowing for proportionality. 

            The flexibility and proportionality mechanisms in the Italian regulatory framework for related party transactions are embedded in the design of a three-layer system: the Civil Code provides the legal framework and the general objectives, the Securities Regulator (Consob) establishes the principles for achieving the objectives of the Code and the companies define their own steps to be followed when dealing with related parties. The disclosure requirements, for example, in the Consob principles are proportionate with respect to the materiality of the transactions in the sense that only transactions that exceed certain thresholds must be disclosed. With respect to approval procedures, a primary role has been given to independent directors. At the same time, the Italian regulatory framework provides a proportionate approach by also defining stricter rules with respect to, for example, the company’s structure, such as different materiality thresholds for pyramidal group companies (2.5% instead of the general 5% rule).  

         

         
            Disclosure of periodic financial information and ad hoc information
            

            A common rationale for flexibility and proportionality with respect to disclosure of periodic information and ad hoc information is striking a reasonable balance between the overall cost and the key objective of providing market participants with information that is of material importance to their investment decisions. One way to achieve this goal is to use flexibility and proportionality mechanisms in a way that scales disclosure requirements for certain types of companies, in particular for smaller companies, while maintaining appropriate investor protection. When scaling disclosure requirements, policy makers typically choose either to exempt companies from disclosure itself, to reduce the frequency of reporting, or to exempt companies from disclosing certain items or documents. Strengthening disclosure requirements for certain type of companies, such as large companies and group companies, is also used as flexibility and proportionality tools. 

            In the case study of the United States, this is illustrated by the scaled disclosure provisions that facilitate access to the public capital market for emerging growth companies, with total annual gross revenues of less than USD 1.07 billion. The scaled requirements apply both to disclosure at the time of the initial public offering and for a defined period after the company’s listing. The U.S. Securities and Exchange Commission (SEC) has also adopted scaled disclosure requirements for smaller reporting companies, that generally are companies that are below certain threshold with respect to the amount of public equity float or total annual revenues. The scaled disclosure requirements permit smaller reporting companies to include, for example, less extensive narrative disclosure than required of other publicly listed companies, particularly in the description of executive compensation. The US federal securities laws also provide a certain degree of flexibility and proportionality as they relate to certain foreign private issuers and companies that offer and sell securities based on exemptions from registration. As mentioned above, it is important to recall that these requirements are complemented by both public and private enforcement actions and the SEC staff’s selective review of certain types of company filings. 

         

         
            Disclosure of major share ownership
            

            Disclosure of major share ownership is typically motivated by the fact that the composition of shareholders may influence the valuation of the company, impact the free float and the strategic direction of the company. In virtually all jurisdictions, this has resulted in reporting requirements with respect to shareholdings above a certain thresholds and of significant changes in the size of existing shareholdings. Some scope for flexibility and proportionality still exist, for example with respect to the size and the purpose of the shareholdings. The rationale for such flexibility can be linked to the administrative burden for certain types of shareholders and to maintain incentives for shareholders to identify and build a portfolio of what they may consider being an undervalued stock.

            The Japanese case study provides a number of examples of flexibility and proportionality. The most important criterion for exception relates to changes in ownership by certain financial institutions for which the rules are relaxed in terms of the frequency of reporting and the deadlines for filings. The rationale is that strict adherence to the default rules would result in excess paperwork and impede smooth transactions of listed stocks. There are two important qualifications for using this exemption; the institution is not allowed to use its ownership to influence the company’s business in any important way and the ownership cannot exceed 10% of the company shares. Other exemptions from the general reporting requirements include the disclosure of treasury shares held by listed companies, since they do not carry any voting rights. 

         

         
            Takeovers
            

            Takeovers and the market for corporate control play an important role for business sector dynamics. Therefore, it is important that proper rules and procedures are in place. One important aim of such rules is to define the rights and the duties of the bidder, the target company board etc. during the process. Another objective is to address the fairness of the offer. Some jurisdictions, notably the United States, leave it to the bidder’s discretion how to approach the takeover process and do not require a mandatory bid regime. A majority of jurisdictions assess the fairness of the offer. A majority of jurisdictions have also established a mandatory bid regime. 

            As the case study of Portugal illustrates however, even within a national statutory framework, several provisions for flexibility and proportionality are typically applied. Some of them are of principal interest. First is the fact that the Portuguese Securities Commission (CMVM) has discretionary power to make an independent assessment of whether a change in control actually has occurred when an owner reaches the formal threshold for a mandatory bid, which is one-third of the voting rights. Circumstances that may influence the judgment on actual control include the specific shareholder structure (including the presence of shareholder agreements) and the target company’s free float. Other examples include instances where someone gains control as a consequence of a voluntary bid, a merger or as the result of a financial recovery plan.

         

      

   
      
         
Chapter 1. Introduction
         

         
            This section offers an introduction to the topic of the thematic review, describing the background against which the work was conducted. It covers the concepts of flexibility and proportionality; their use in the G20/OECD Principles of Corporate Governance; and describes the rationale for a flexible and proportional approach to corporate governance by offering historical and contemporary examples. It also highlights its applicability to some of the opportunities and challenges that come with current capital market developments. 

         

         The purpose of the Corporate Governance Committee's (the Committee) thematic peer reviews is to facilitate effective implementation of the G20/OECD Principles of Corporate Governance (the G20/OECD Principles) and to help policy makers, regulators and market participants to respond to developments that may influence the relevance and effectiveness of their existing corporate governance framework.1 For this purpose, the Committee decided to conduct a thematic analysis on how flexibility and proportionality can be used when implementing the G20/OECD Principles
         

         This report presents the results of the review which identifies criteria and mechanisms that may motivate and allow flexibility and proportionality in the implementation of rules and regulations relating to selected regulatory areas covered by the G20/OECD Principles. It is structured as follows: This first chapter introduces the overall approach. The next two chapters describe the methodology and present the main results. Then six separate chapters address the results in more detail for the areas of regulation that are reviewed.2 Each of these six sections also contains a case study to illustrate the reasoning behind proportionality and flexibility provisions and their application in one of the participating jurisdictions. The annex presents the full questionnaire used for the reviews
         

         
            Flexibility and proportionality in corporate governance
            

            Flexibility and proportionality, as general concepts, form an inherent part of the legal framework of most jurisdictions. In the context of corporate governance, it is manifested in the many options for contractual freedom that company law allows for when establishing a company’s governance structure and purpose, as well as in the differential application of elements of legal and regulatory framework to companies depending upon their specific character. 

            The opposite end of the spectrum from flexibility and proportionality would be a “one-size-fits-all” approach, in which the corporate governance framework (or elements thereof) would be mandated to all companies equally, without taking into account relevant differences among them. Typical flexibility and proportionality considerations reflected in corporate governance frameworks include characteristics such as the size of a company, ownership and control structures, geographical presence, sector of activity, a company's stage of development and/or whether a company's securities are publicly traded.

            The main point of departure for applying flexibility and proportionality in practice is to enable the corporate governance framework to accommodate differences in company practices that while achieving desired regulatory outcomes, allow or facilitate companies’ individual development and the most efficient overall deployment of their resources. Likewise, flexibility and proportionality prevent the unnecessary adoption of requirements that may impose burdens and restrictions on companies without effectively promoting the overall outcomes. 

            As a result, flexibility and proportionality rules have been applied in relation to a variety of matters within corporate governance frameworks. Disclosure rules for example are frequently differentiated according to various criteria. Other factors that are commonly subject to a flexibility and proportionality approach are the composition of the board, the establishment of board committees, remuneration practices, shareholder and stakeholder (including employee) rights. Well known national examples of applying flexibility and proportionality in the area of corporate governance include the US JOBS Act3 and the European Union's Accounting and Transparency Directives.4 But examples abound.
            

            Within the Italian framework, for example, flexibility and proportionality are provided for SMEs in the Consob regulation and in the listing rules.5 In Chile, independent directors are only mandated if a company has market capitalisation and a free float above a certain minimum.6 Similarly, in Sweden, worker representation on the board is mandatory only in companies of a certain size.7 In the UK, the flexibility and proportionality approach is used in the 2016 Green Paper on Corporate Governance Reform8 as it seeks to discuss whether the UK's largest privately-held companies –where they are of similar size and economic significance to public companies– should be expected to meet higher minimum standards of corporate governance and reporting than other privately-held firms.9 
            

            More recently, the European Commission has launched a consultation for "Building a proportionate regulatory environment to support SME listing"10 that aims to assess the impact of regulation on SMEs incentives to listing so as to "further alleviate the administrative burden on listed SMEs and revive the local ecosystems surrounding SME-dedicated markets, while keeping investor protection and market integrity unharmed" (European Commission, 2017).
            

         

         
            The public policy rationale for flexibility and proportionality
            

            In a market economy, the production of goods and services can be organised in a great number of different legal forms. Co-operatives, partnerships, limited liability corporations, joint stock companies, either privately-held or listed, are just a few examples. The reason why our legal systems make all of these different forms available is that the character of economic activities varies, as do the personal preferences of the individuals that are engaged in these activities.

            For example, a law firm whose business model requires little fixed capital may be best served by choosing the limited liability partnership form, while a capital-intensive mining venture with an uncertain outcome may opt for the joint stock corporate form. The variety of legal forms also facilitates the pursuit of different objectives that founders and participants may have. Some organisations are established to generate profits, while others are run for social purposes, charity, or the advocacy of special causes.

            The G20/OECD Principles do not refer to any specific legal form, since they focus mainly on companies which are "publicly traded" and that, in principle, can include different legal forms. The dominant legal form of publicly traded companies is the joint stock company, but there are examples of publicly traded companies adopting other legal forms, like the limited liability companies in the US or the cooperatives in Italy.

            Irrespective of their legal form, publicly traded companies are not a homogenous group. They differ greatly with respect to size, ownership structure, stage of development and the industries in which they operate. This is why the G20/OECD Principles state that policy makers have a responsibility to make sure that the corporate governance framework for listed companies is flexible enough to meet the needs of firms that operate under widely different circumstances.

            Just like good corporate governance, the notion of flexibility and proportionality is not an end in itself. And it is by no means a way to weaken the effectiveness of the corporate governance framework. On the contrary, flexibility and proportionality is a necessary prerequisite for creating an effective legal environment that can support the ultimate policy objectives of the G20/OECD Principles, namely to support economic efficiency, sustainable growth and financial stability.

            When addressing the issue of flexibility and proportionality, it is essential to think about regulation in economic as well as legal terms. It requires an understanding of the incentives of market participants and how ongoing structural developments in the financial and corporate sectors may influence, or even alter, these incentives. After all, in order to achieve their objectives, laws, regulations and practices must be designed with respect to the economic reality in which they will be implemented. 

            As a first step, it may therefore be useful to briefly recapitulate the evolution of the corporate form. Why was it established and how has it evolved over time in response to economic events. By doing that, we will find that legislators have never been alien to the concepts of flexibility and proportionality when circumstances change. This is true for differences between corporate forms as well as the ability of publicly traded companies to deviate from the default rules that are provided in the typical company law contract. 

            Flexibility and proportionality in company regulation
            

            As regards joint stock companies, one of the first flexibility and proportionality reforms took place in Germany almost 150 years ago. The very first German joint stock companies act (Aktiengesetz) was introduced in 1870. It applied to all joint stock companies (Aktiengesellschaft) and was considered very liberal. Due to abusive use of the liberal regime, the act was replaced in 1884 by a new, more formalistic and restrictive piece of legislation, including mandatory rules on, inter alia, the organizational structure of the company
            

            Complaints were soon heard against this mandatory approach from small and medium sized businesses. They requested a new form of limited liability company adapted to the, typically, more closed structure of ownership in small firms. Eight years later, in 1892, Germany therefore introduced a separate form of company with limited liability, the Gesellschaft mit beschränkter Haftung (GmbH) aimed at smaller businesses, typically with a smaller number of owners.
            

            During the decades to come, equivalents of the GmbH concept spread all over Europe. In France the joint stock company, Societé Anonyme (SA), was complemented with the Société à Responsabilité Limitée (SARL) in 1925, and in Italy the S.p.a. was complemented with the S.r.l. in 1942. In the UK two categories of the limited liability company, private and public companies, were introduced in 1907.  Today, in almost every country in the world there are two major forms of companies with limited liability for the owners or two categories thereof: AG – GmbH, SA – SARL, S.p.a. – S.r.l., Plc – private company, etc. 
            

            But flexibility and proportionality in company law reforms did not stop after these developments. In many jurisdictions additional steps have been taken by the legislator. In France, for example, a new company form "in between" the SA and the SARL was introduced in 1994, called Société par Actions Simplifiée (SAS).11 It was introduced to combat certain rigidities in the law governing the SA and the SARL, which could not always be overcome by means of the introduction of special provisions in the company's statutes, or via shareholders' agreements. The SAS was intended to be a flexible legal form combining the advantages of legal personality and a considerable degree of contractual freedom.
            

            In 1999, a decision by the European Court of Justice on the freedom of establishment12 indirectly triggered a wave of flexibility and proportionality reforms in many EU member states. In Germany, France, and several other jurisdictions, subtypes of the limited liability company were introduced to make the formation of such companies easier and less risky for entrepreneurs. In Germany the official name of this "mini-GmbH" is Unternehmergesellschaft (UG), while in France it is Entreprise Unipersonelle à Responsibilité Limitée (EURL). Similar subtypes exist in many other EU member states. A common feature of these limited liability companies is that they may...
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