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Foreword

This report has been prepared by the OECD’s Global Forum on Transparency and Exchange of Information, which includes both OECD and non-OECD jurisdictions. In 2006, the Global Forum published a review of 82 jurisdictions’ legal and administrative frameworks in the areas of transparency and exchange of information for tax purposes, entitled Tax Co-operation: Towards a Level Playing Field – 2006 Assessment by the Global Forum on Taxation. This report is the fourth annual assessment, and now covers 87 jurisdictions.




Table of Contents




Title Page

ORGANISATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT

Copyright Page

Foreword


Executive Summary

I. Introduction

II. Progress Made in Implementing the Standards

III. Summary Assessments

IV. Country Tables

Annex A: Glossary of Key Concepts

Annex B: Countries Covered by Report








Executive Summary

As agreed at its meeting in Berlin in 2004, the Global Forum on Transparency and Exchange of Information (the Global Forum)1 has conducted an annual review of the legal and administrative frameworks for transparency and exchange of information for tax purposes in place in over 80 countries2. This began with the publication of Tax Cooperation: Towards a Level Playing Field - 2006 Assessment by the Global Forum on Taxation, and this report is the fourth annual assessment. As the only comprehensive and objective compilation of such information, the reports have increased the understanding of the ability of countries to provide international co-operation in tax matters.

This edition has heightened significance given today’s financial and economic environment. Recent events have underscored the pressing need for countries to cooperate to ensure the full and proper application of their domestic tax laws in a world where taxpayers’ financial transactions take on an increasingly international flavour. International banking has become commonplace and it is no longer extraordinary for taxpayers to reside in one country, hold assets in another and have them managed from a third location. The proliferation of such financial relationships is a natural result of globalisation, and may be motivated by tax concerns, commercial pressures or a variety of other considerations. But regardless of why taxpayers situate their assets beyond the boundaries of their own residence country, the result is that tax administrations around the world face more and greater challenges to the proper enforcement of their tax laws than ever before. To meet these challenges, tax authorities must increasingly rely on international co-operation based on the implementation of international standards of transparency and effective exchange of information.

The Global Forum has been the driving force behind the development and acceptance of these international standards. It was created in 2000 to provide an inclusive forum for achieving high standards of transparency and exchange of information in a way that is equitable and permits fair competition between all jurisdictions, large and small, OECD and non-OECD. All countries, regardless of their tax systems, should meet such standards so that competition takes place on the basis of legitimate commercial considerations rather than on the basis of lack of transparency or the lack of effective exchange of information. A decade on since the Global Forum’s establishment, the goal of a level playing field is both closer and more relevant than ever.

The heightened political attention to the issues of transparency and exchange of information has led to a number of significant positive developments among financial centres since last year’s report:



	All OECD countries now accept Article 26 (Exchange of Information) of the OECD Model Tax Convention, as updated in 2005, following the withdrawal in March 2009 by Austria, Belgium, Luxembourg and Switzerland of their reservations to Article 26. These four countries are actively negotiating updates to their treaty networks. Belgium and Luxembourg have already signed at least 12 agreements that meet the standard and Switzerland has initialled 12 with OECD countries.

	Hong Kong, China and Macao, China endorsed the standards at the 2005 Global Forum meeting in Melbourne and have now put forward legislation to enable them to implement the standards.

	Singapore endorsed the standards on 10 February 2009 and proposed relevant legislation in June 2009 intended to comply with the internationally agreed tax standard.

	More than 75 tax information exchange agreements (TIEAs) based on the Global Forum’s model have been signed since the beginning of 2008.

	Andorra, Liechtenstein and Monaco – identified by the OECD in 2002 as un-cooperative tax havens – have endorsed the OECD standards and indicated their willingness to change their domestic legislation and to enter into agreements for the exchange of information for tax purposes.

	Niue, which was identified as a tax haven by the OECD in 2000, reports that it has now eliminated its offshore sector and dissolved all of its international business companies, trusts, partnerships or other offshore entities.

	Brunei, Costa Rica, Guatemala, Malaysia, the Philippines and Uruguay have all endorsed the OECD’s standards of transparency and exchange of information and agreed to implement them. These developments mean that all countries surveyed by the Global Forum are now committed to the standard.


This year’s report shows that a great deal of progress has been made both since the Global Forum was established in 2000, and particularly in the past year. The attention of world leaders continues to be focused squarely on the issues of transparency and exchange of information for tax purposes, so even more progress can be expected in the near term. Ensuring that all countries possess the proper legal and administrative framework to facilitate international co-operation in tax matters is a fundamental aspect of the global level playing field. However, to achieve a level playing field, countries must not only have a framework for co-operation in place, but also ensure that it operates effectively in practice.

The work of the Global Forum in the coming years will address both of these aspects of the level playing field. An important part of this work will be expanding the coverage of the assessment process so that it includes all countries that play a significant role in the global financial community. The publication of this report coincides with the next meeting of the Global Forum, in Los Cabos, Mexico on 1-2 September 2009. The Global Forum will use the meeting to review the progress made in implementing the standards of transparency and exchange of information, the structure, composition and operation of the Global Forum, discuss proposals for a transparent, objective, fair and comprehensive monitoring and peer review process and examine how the implementation of the standards can be accelerated.




I. Introduction

Background

As agreed at its meeting in Berlin in 2004, the Global Forum on Transparency and Exchange of Information has conducted an annual review of the legal and administrative frameworks for transparency and exchange of information for tax purposes in place in over 80 countries. This began with the publication of Tax Co-operation: Towards a Level Playing Field - 2006 Assessment by the Global Forum on Taxation, and this report is the fourth annual assessment. As the only comprehensive and objective compilation of such information, the reports have increased the understanding of the ability of countries to provide international co-operation in tax matters.

This edition has heightened significance given today’s financial and economic environment. Recent events have underscored the pressing need for countries to cooperate to ensure the full and proper application of their domestic tax laws in a world where taxpayers’ financial transactions take on an increasingly international flavour. International banking has become commonplace and it is no longer extraordinary for taxpayers to reside in one country, hold assets in another and have them managed from a third location. The proliferation of such financial relationships is a natural result of globalisation, and may be motivated by tax concerns, commercial pressures or a variety of other considerations. But regardless of why taxpayers situate their assets beyond the boundaries of their own residence country, the result is that tax administrations around the world face more and greater challenges to the proper enforcement of their tax laws than ever before. To meet these challenges, tax authorities must increasingly rely on international co-operation based on the implementation of international standards of transparency and effective exchange of information.

The Global Forum has been the driving force behind the development and acceptance of these international standards. It was created in 2000 to provide an inclusive forum for achieving high standards of transparency and exchange of information in a way that is equitable and permits fair competition between all countries, large and small, OECD and non-OECD. All countries, regardless of their tax systems, should meet such standards so that competition takes place on the basis of legitimate commercial considerations rather than on the basis of lack of transparency or the lack of effective exchange of information. A decade on since the Global Forum’s establishment, the goal of a level playing field is both closer and more relevant than ever.


Developing the standards

Through the Global Forum, OECD and non-OECD countries issued in 2002 the Model Agreement on Exchange of Information on Tax Matters and in 2006 the standards on the availability and reliability of accounting records developed by the Joint Ad Hoc Group on Accounts. The key principles of transparency and exchange of information require:


Box I.1 Key principles of transparency and information exchange for tax purposes


	Existence of mechanisms for exchange of information upon request.

	Exchange of information for purposes of domestic tax law in both criminal and civil matters.

	No restrictions of information exchange caused by application of dual criminality principle or domestic tax interest requirement.

	Respect for safeguards and limitations.

	Strict confidentiality rules for information exchanged.

	Availability of reliable information (in particular bank, ownership, identity and accounting information) and powers to obtain and provide such information in response to a specific request.



These standards are strongly supported by international and regional bodies including the European Union, the G8, the G20 and the UN. In July 2008, the G8 Heads of State and Government urged “all countries that have not yet fully implemented the OECD standards of transparency and effective exchange of information in tax matters to do so without further delay, and encouraged the OECD to strengthen its work on tax evasion and report back in 2010.” Similarly, the action plan issued by the G20 following its meeting in November 2008 recognised the importance of the OECD work in this area and urged that failures to implement the standards should be “vigorously addressed”. At its London Summit in April 2009, the G20 followed up its Washington commitment with a strong call for action against non-cooperative jurisdictions, including tax havens. In particular, the G20 announced that they “stand ready to deploy sanctions to protect our public finances and financial systems” and that “the era of banking secrecy is over”3. The G20 also took note of the progress report issued by the OECD Secretary-General on the occasion of the London Summit.


Recent developments

This heightened political attention has led to a number of significant positive developments among financial centres since last year’s report:



	All OECD countries now accept Article 26 (Exchange of Information) of the OECD Model Tax Convention, as updated in 2005, following the withdrawal in March 2009 by Austria, Belgium, Luxembourg and Switzerland of their reservations to Article 26. These four countries are now actively updating their treaty networks. Belgium and Luxembourg have already signed at least 12 agreements that meet the standard and Switzerland has initialled 12 with OECD countries.

	Hong Kong, China and Macao, China, which endorsed the standards at the 2005 Global Forum meeting in Melbourne, have now put forward legislation to enable them to implement the standards.

	Singapore endorsed the standards on 10 February 2009 and proposed relevant legislation in June 2009 intended to comply with the internationally agreed tax standard.

	More than 75 tax information exchange agreements (TIEAs) based on the Global Forum’s model have been signed since the beginning of 2008.

	Niue, which was identified as a tax haven by the OECD in 2000, reports that it has now eliminated its offshore sector and dissolved all of its international business companies, trusts, partnerships or other offshore entities.

	Andorra, Liechtenstein and Monaco – identified by the OECD in 2002 as un-cooperative tax havens – have endorsed the OECD standards and indicated their willingness to change their domestic legislation and to enter into agreements for the exchange of information for tax purposes. In light of these commitments to implement the OECD standards and the timetable set for such implementation, they were removed from the OECD list of un-cooperative tax havens.

	Brunei, Costa Rica, Guatemala, Malaysia, the Philippines and Uruguay have all endorsed the OECD’s standards of transparency and exchange of information and agreed to implement them, which means that all countries surveyed by the Global Forum are now committed to the standard.


These developments, and the now global acceptance of the standards, are important and represent a successful move towards achieving a level playing field. The true test of the level playing field, however, is in the effective implementation of these standards. These annual assessments are one step towards assessing the degree to which information in a given country is maintained and by whom, whether governmental authorities have access to that information and whether and with whom it can be exchanged.


What’s in the report

In previous years the Global Forum’s annual reports have centred on detailed information concerning the legal and administrative frameworks for transparency and exchange of information of the countries surveyed as shown in twenty distinct tables covering four main areas – exchanging information, access to bank information, information-gathering powers and availability of ownership, identity and accounting information. In particular, the reports have focussed on the changes reported to the tables in comparison with the previous year. While these tables continue to form the basis for this year’s report, an attempt has been made to present the information in a more userfriendly format. In this regard a key feature of this report is the inclusion of “summary assessments” for each country, providing a snapshot of their legal and administrative framework. More generally, rather than try to gauge the changes from last year to this year, the report highlights the state of play overall and identifies trends and problem areas that emerge from the information to date.

The remainder of this report is divided into three main sections: Progress made in implementing the standards; summary assessments; country tables; and the annexes contain a glossary of key concepts as well as a list of countries covered by the report.


	Part II: Progress made in implementing the standards – This section identifies the major developments that have occurred since 1 January 2008, both in respect of individual countries and overall. The progress achieved is significant. As shown above, more countries endorse the standards, more countries require that information is properly maintained and accessible by tax authorities and more countries have agreed to exchange information in tax matters.

	Part III: Summary Assessments – The summary assessments provide a brief one page description of a country’s legal and administrative framework for transparency and exchange of information for tax purposes. They are divided into four sections, corresponding to the four sections that make up the Country Table portion of the report: exchange of information; access to bank information; access to ownership, identity and accounting information; and availability of ownership, identity and accounting information. An important feature of the summary assessment is the inclusion of a statement as to whether the country has substantially implemented the OECD standard of exchange of information. In addition, some countries have provided their own commentary describing information relevant to understanding their summary assessment. This commentary is presented immediately following the summary assessment.

	Part IV: Country Tables – This section provides detailed information on the framework for transparency and exchange of information in each country and is in the same format that has appeared in previous reports. This information is divided into four broad categories as with the summary assessments. The first set of tables provides information on the ability of countries to exchange information, either through international agreements such as double tax conventions, tax information exchange agreements, mutual legal assistance treaties or by means of domestic legislation. The second set of tables provides information on the ability of tax authorities to access bank information. These tables describe whether bank secrecy is reinforced by statute, for what purposes bank information can be obtained and what procedures must be followed in order to do so. The last two sets of tables provide information on the access to and availability of ownership, identity and accounting information for companies, partnerships, trusts and foundations. These tables include information on countries’ information-gathering powers, the existence of bearer securities and requirements to maintain legal or beneficial ownership information.

	Annex A: Glossary of Key Concepts – This section contains descriptions of certain concepts, terms or legal mechanisms that are important to understanding the report, including:

	− European Union (EU) law on exchange of information in tax matters (Savings Directive, Mutual Assistance, etc.),

	− Other methods of exchange of information, including the European Convention on Mutual Assistance in Criminal Matters, the OECD/Council of Europe Agreement on Mutual Assistance and other multilateral or unilateral exchange mechanisms,

	− Anti-money laundering rules and their significance for information exchange,

	− Confidentiality rules as they pertain to information that has been exchanged.



	Annex B: Countries Covered by Report – This section contains a list of the 87 countries covered by the report.


The information in the country tables in Part IV is current as of 1 January 2009. This information in turn forms the basis for the summary assessments in Part III. In addition, the information contained in the A tables regarding agreements for the exchange of information generally refers only to agreements that are in force as of 1 January 2009. However, given the importance placed on the number of agreements for the exchange of information that countries have signed and the rapid pace of change in this area it was considered preferable that the summary assessments reflect the most up to date developments. Consequently, information in the summary assessments regarding the number of signed agreements countries have is current as of 31 July 2009. The commentary in Part II of the report also makes reference to some other significant developments that occurred after 1 January 2009. In addition to the countries reported on in 2008 the report now includes information on Estonia, India, Israel and Slovenia, bringing to 874 the number of countries covered by the report.

As in previous years, in order to prepare the report, participants were asked to review and update the country tables in last year’s report to ensure they portrayed the correct information on their country as of 1 January 2009. In the event that changes were required, participants were asked to provide details of each change, together with an explanation for the change.5 All of the changes notified were made available to the countries covered by the report, which then had an opportunity to make comments and raise questions about the changes. These questions were then forwarded to the relevant country for its consideration and the responses were made available to all countries. Draft summary assessments were also provided to each country and then made available for comment by all of the countries covered by the report. Prior to publication of the report, countries had another opportunity to comment on the full report.


Looking ahead

This year’s report shows that a great deal of progress has been made, both since the Global Forum was established in 2000, and particularly in the past year. Ensuring that all countries possess the proper legal and administrative framework to facilitate international co-operation in tax matters is a fundamental aspect of the global level playing field. However, to achieve a level playing field, countries must not only have a framework for co-operation in place, but also ensure that it operates effectively in practice.

The work of the Global Forum in the coming years will address both of these aspects of the level playing field. An important part of this work will be expanding the coverage of the assessment process so that it includes all countries that play a significant role in the global financial community. The Global Forum will also strengthen its assessment process.

The publication of this report coincides with the next meeting of the Global Forum taking place in Los Cabos, Mexico on 1-2 September 2009. At this meeting the Global Forum will review the progress made in implementing the standards of transparency and exchange of information, the structure, composition and operation of the Global Forum, and discuss proposals for establishing a transparent, objective, fair and comprehensive monitoring and peer review process. It will also examine options for accelerating the implementation of the standards.





II. Progress Made in Implementing the Standards

The achievements of the Global Forum in its first decade of work centred around the development of the standards of transparency and exchange of information for tax purposes and engaging as many countries as possible in the Global Forum process. Over the past 18 months, the progress consists of endorsements of the standards by major financial centres and concrete steps by those financial centres to implement the standards. High standards of transparency and exchange of information are firmly entrenched as fundamental aspects of today’s global financial community.



Commitment to the standards of transparency and exchange of information

The most significant progress made since last year’s report is in the number of countries that have committed to the OECD’s principles of transparency and effective exchange of information for tax purposes. During the first years of its existence the work of the Global Forum was guided by a partnership between OECD countries and other financial centres that were committed to the OECD’s principles of transparency and exchange of information. A total of 32 non-OECD jurisdictions had indicated their commitment to these principles by 2002. In 2003, Nauru and Vanuatu made commitments. In 2005, the Global Forum welcomed the endorsement of the standards by Argentina; China; Hong Kong, China; Macao, China; the Russian Federation and South Africa. In 2007, Liberia and the Marshall Islands made commitments.

Over the past year a total of 19 countries have endorsed the standards. This includes OECD members Austria, Belgium, Luxembourg and Switzerland, which have withdrawn their reservations to Article 26 (Exchange of Information) of the OECD Model Tax Convention. Now all 30 OECD countries fully support these standards. In addition, Andorra, Liechtenstein and Monaco have all made commitments to the standards and have provided timelines in which they intend to implement them. As a result, they have been removed from the OECD’s list of unco-operative tax havens.

There were also positive developments among the world’s other significant financial centres. Singapore endorsed the standards in February 2009 and introduced legislation in June 2009 intended to allow it to implement the standards. Hong Kong, China and Macao, China, which had already endorsed the standards in 2005, each announced that they would make domestic law changes in 2009 to implement the standards. Hong Kong, China introduced legislation to its Legislative Council in July 2009. Costa Rica, Guatemala, Uruguay, Philippines, Malaysia and Brunei have all made similar commitments.

As a member of the G20, India has long been a supporter of the OECD’s standards of transparency and exchange of information. India is included for the first time in this year’s report, and has confirmed its commitment to these principles in its summary assessment.

Finally, as part of their accession to membership in the OECD Chile, Estonia, Israel and Slovenia are also committed to implementing the standards. The commitment to implement the standards by all OECD member and accession countries, the remaining unco-operative tax havens and a wide range of other significant financial centres marks the establishment of a level playing field in terms of the acceptance of the principles of transparency and exchange of information and is a major accomplishment. The table below depicts the evolution of support for the OECD standards and the Global Forum’s work over the past 10 years.


Table II.1 Commitment to the standards
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With the expansion of support in 2009 all countries surveyed by the Global Forum have now committed to implement the standards of transparency and exchange of information.




Implementing the standards


Countries that have substantially implemented the OECD standard on exchange of information

A country is considered to have substantially implemented the standard of exchange of information for the purposes of this Global Forum assessment if it has in place signed agreements or unilateral mechanisms that provide for exchange of information to standard with at least 12 OECD countries. This benchmark was agreed in October 2008 by the Sub-Group on Level Playing Field Issues as an appropriate dividing line between those countries that are implementing the standards and those that are not and was proposed to the full Global Forum in November 2008. Of the 87 countries surveyed, 41 have reached this benchmark. Since last year’s report Bermuda, Cyprus, Guernsey, Jersey, Malta and the Isle of Man have either changed their domestic law or entered into enough agreements to be considered to have substantially implemented the standard.


Table II.2 Countries that have substantially implemented the OECD standard on exchange of information
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A number of countries have indicated in the commentary to their summary assessments that their current negotiation schedule should allow them to reach this standard in the near future. These include Aruba, the Cayman Islands and the Netherlands Antilles. Other countries that already have treaty networks, such as Chile, the Philippines, Singapore and Malaysia, will be able to reach the threshold by making appropriate changes to their domestic law to remove impediments to effective exchange of information for tax purposes.

While the threshold of 12 signed agreements is a good indicator of progress which merits recognition, the Global Forum’s standards, as hallmarks of a global level playing field, require that all countries aim to have high quality agreements which are effectively implemented with all interested countries. It is for this reason that this year the Global Forum will examine how it can strengthen its peer review process to focus on effective implementation of the transparency and exchange information standards.






The OECD Secretary-General’s 2 April progress report

On 2 April 2009, on the occasion of the G20 London Summit, the OECD Secretary-General issued a progress report on the implementation of the international standard on exchange of information in tax matters for the countries that participate in the Global Forum’s annual assessment of the legal and administrative framework for transparency and exchange of information.

For the purposes of the progress report it was determined that a country that had signed agreements with 12 countries, whether OECD or other countries, would be considered to have “substantially implemented” the standard on exchange of information. This differs from the criteria to be considered to have “substantially implemented” the standard for the purposes of this Global Forum report, which requires that a country have agreements with 12 OECD countries. While the progress report is based generally on the work done by the Global Forum, it was prepared by the OECD Secretariat in the context of the G20 Summit, where it seemed appropriate to consider agreements with countries other than OECD members.

As a result, seven countries that currently appear in the progress report as having substantially implemented the standard are not considered to have substantially implemented the OECD standard of exchange of information in this report. These are the following (the figures in brackets indicate the number of agreements each has signed with OECD countries): Bahrain (5); Barbados (2); Belgium (7); Luxembourg (9); Mauritius (4); the Seychelles (1); and the United Arab Emirates (8).




DTCs and TIEAs to OECD standard

Knowing which countries have substantially implemented the OECD standard and which have not does not give a complete picture of all countries’ ability to exchange information to the standard. More importantly, the extent of many treaty networks shows that having 12 agreements only places a country in the middle rank of countries. A large number of countries have fewer than 12 agreements in place but a comparably large number of countries have more than 25 agreements in place. Figure II.1 shows the number of countries that have signed more than 25 agreements to OECD standard, between 12 and 25 agreements and those with fewer than 12 agreements.


Figure II.1 Size of treaty networks among countries surveyed
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The chart shows that 37 of the countries surveyed have signed more than 25 agreements that provide for exchange of information to OECD standards. Many of these are OECD countries, but this group also includes South Africa, the Russian Federation and China. The countries that have between 12 and 25 agreements are generally in the process of implementing their commitments or have already substantially implemented the standard (e.g., Bermuda, Guernsey, the Isle of Man and Jersey).

The position with respect to the group of countries that have fewer than 12 agreements signed is less homogenous. Among these countries some have not made any indication that their approach has changed or that implementing the standards has become a higher priority. Others have made more concrete progress and are well on the way to implementing the standard (e.g., the British Virgin Islands and the Cayman Islands). The table below shows those countries that have fewer than 12 agreements signed that meet the OECD standards but which have recently made positive steps toward reaching the benchmark.


Table II.3 Recent actions taken to implement the OECD standards by countries with fewer than 12 agreements to OECD standard




	Country
	Action Taken



	Austria
	In 2009 signed two DTCs and initialled three others that meet the OECD standard and has introduced legislation that will allow it to exchange information to the OECD standard.



	Anguilla
	In 2009 signed three TIEAs that meet the OECD standard.



	British Virgin Islands
	In 2009 signed TIEAs that meet the OECD standard with eight countries.



	Cayman Islands
	In 2009 signed agreements that meet the OECD standard with 10 countries.



	Chile
	In April 2009 submitted a bill to Congress which would allow the Tax Authority to access bank information to which it currently does not have access, through a special procedure.



	Cook Islands
	In 2009 signed a TIEA that meets the OECD standard.



	Gibraltar
	Signed TIEAs with the United States and Ireland.



	Hong Kong, China
	Has published draft legislation intended to allow it to exchange information to the OECD standard.



	Liechtenstein
	Signed a TIEA with the US in December 2008 and in June 2009 introduced a law on mutual cooperation in tax matters with the US. Initialled one TIEA and one DTC with OECD countries in 2009.



	Macao, China
	Has put forward draft legislation intended to allow it to exchange information to the OECD standard.



	Malaysia
	Has contacted its treaty partners indicating that it is willing to negotiate protocols to its treaties to include paragraphs 4 and 5 of Article 26 of the OECD Model Tax Convention and has initialled such protocols with 2 countries.



	Philippines
	Has published draft legislation intended to allow it to exchange information to the OECD



...
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